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A CORPORATION’S VULNERABLE POINT 


When a corporation, through neglect to file some 
report or pay some tax or observe some other legal 
requirement of the state in which it is incorporated 
or any state in which it is qualified, loses its corporate 
standing in that state, it is putting itself in the way 
of vicious attacks by those with whom it has con- 
tracts or from whom it has money due if they should 
be disposed to take advantage of the opening. 

Responsibility, experience, carefulness and facilities 
for systematic watchfulness of legislation, official reg- 
ulations and court decisions affecting corporate wel- 
fare, are therefore essential points to look for in 
choosing a statutory representative in any state. The 
Corporation Trust Company’s system of corporate 
representation covers every state and territory of the 


United States and every province of Canada with one 
centrally-controlled organization of trained experts. 
It is the organization chosen to represent the great- 
est, best managed corporations of America, because 
it is the organization corporation lawyers of the most 
experience feel the greatest trust in. 

If any client corporation of yours is risking its 
corporate standing in any state through untrained, in- 
experienced or irresponsible representation, we should 
be glad to prepare an estimate for you showing the 
small additional cost involved in placing the entire 
responsibility in the capable, sure hands of this or- 
ganization. This company deals, in all such matters, 
only with counsel. Write or telephone our nearest 
office. 


THE: CORPORATION TRUST COMPANY 
120 Broadway, New York 
Affiliated with 
The Corporation Trust Company Spstem 
1S Exchange Place, Jersey City 
Combined Assets a Million Dollars 
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Notice to Members Regarding Treasurer's Office 


N connect I vith the election of John H. V oor- 
| hees, as Treasurer of the American Bar Asso- 
ciation, to fill the vacancy created by the death of 
the late Tr Frederick E. Wadhams, a num- 
ber of changes in the method of handling the work 
of the Tre é ive been inaugurated, to which 
the attention of the members of the Association 
is called at t r 

In accordance with the recommendations 
idopted at e Denver Meeting, the detail work in 
connection with the sending out of bills for and 
collection has been for some months handled 


by the Secretary’s office in Chicago. With the in- 
of Mr. Voorhees, as the new 
lreasurer, the remainder of the work formerly done 


in the Treasurer’s office at Albany, will be merged 
into and be e a part of the work of the Chicago 
office, which will be henceforth the General Head- 


quarters of the Association, and to which all com- 
munications dealing with the business affairs of 


the Associati 


be addressed 

Mr. Voorhees’ personal address remains as 
formerly: Sioux Falls, South Dakota, but all com- 
munications relating to routine Association matters 
should be addressed to the Association at 209 S. 


LaSalle street cago, Illinois. 


ax 


luding payment of dues, should 
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Headquarters for the Buffalo Meeting 
HE Statler Hotel, Buffalo, has been selected as 
the American Bar Association 
Meeting, which will be held 
\ugust 3lst, September Ist and 2nd, 1927. 


A detailed 


headquarters 


tuncement of available hotel 


rates, etc., will 


m a 9 ng iocations, 








appear in the March number of the Journal. Re- 
quests for reservations should be addressed to Wil- 
liam P, MacCracken, Jr., Secretary, 209 South 
LaSalle street, Chicago, Illinois, and not to the 
Hotels. 


Professor Holdsworth's Visit to America 


ROF. W. S. HOLDSWORTH, successor to 

Sir William Blackstone as Vinerian Professor 
of English Law in the University of Oxford, and 
author of “A History of English Law,” which is 
recognized as an authority on both sides of the 
water, with soon visit this country. He will de- 
liver the principal address at the dedication of the 
new buildings of Northwestern University School 
of Law—Levy Mayer Hall and Elbert H. Gary 
Law Library Building—on June 16, 1927. Previous 
to this event, which was the occasion for the orig- 
inal invitation to make the visit to this country, he 
will deliver a series of three lectures at North- 
western University on the following dates and deal- 
ing with the following subjects: March 23, “The 
Importance of Legal History;’ March 24, “The 
Common Law’s Contribution to Political Theory ;” 
March 25, “The Rule of Law.” He will also visit 
and lecture at other American Universities, as 
follows: Yale, March 28-April 2; Harvard, April 
4-9; Columbia, April 11-30; then, in May, at Penn- 
sylvania, Illinois, Wisconsin and Iowa universities, 
and perhaps elsewhere. The Chicago Bar Associa- 
tion will give Prof. Holdsworth a banquet on March 
24, and the distinguished guest will no doubt be 
the object of special attention by the Bars of the 
other cities which he visits on his lecture tour. Re- 
views of successive volumes of Prof. Holdsworth’s 
work have appeared in the Journal. 
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Annual Meeting of Commissioners on Uniform 
State Laws 


HE National Conference of Commissioners on 

Uniform State Laws will hold its next annual 
meeting at Buffalo, New York, August 23-29, 1927. 
The hotel headquarters have not yet been officially 
selected, but will probably be the Hotel Statler. 
The following subjects have been tentatively as- 
signed for discussion in the following order: 

Real Property Mortgage Act; Public Utilities 
Act; Incorporation Act; Sale of Securities Act; 
Trust Receipts Act; Negotiable Instruments Act 
Amendments; Cooperative Marketing Act; Me 
chanic’s Lien Act; Act for Securing Compulsory 
Attendance of Non-resident Witnesses. 

GeorGE G. BoceErr, 
Secretary. 


Progress on “Insurance Code” 


HE revised draft of “Statutory Provisions Re 

lating to the Business of Insurance”—in brief 
the Insurance Code—has been printed and sent by 
Chairman William Brosmith of the Association’s 
Committee on Insurance Law to various organiza 
tions and individuals particularly interested in the 
subject, for criticism and suggestions. These wil 
be given due consideration in the preparation of the 
final draft, to be submitted at the 1927 meeting of 
the American Bar Association. The chairman of 
the committee, in response to a request from the 
Journal, sends the following comment on the re 
vised draft. 

“Our Committee realizes that it is very unlikely that 
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DELAWARE CORPORATIONS AND 
RECEIVERSHIPS 


(Second Edition, 1925) 

by Josiah Marvel 
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Statutory and Case Law and Rules of Court 
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tions. A Forms for organizing Delaware 
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Cloth bound 268 pages 
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the most pertect Code of Laws for the regulation of 
surance which any organization could prepare 























taken and substituted for existing statutory regul n 
the older states, although such existing re t S$ are in 
many respects unfitted tor present day conditions and con 
tain restrictions which hamper the development of i 
ance without adding in any way to the protection of the 
public, for which all regulations are primarily intended 

Moreover, there are many provisions of existing laws 
f this kind which conflict with the provisions of law 
relating to the same subject matter on tl tatute books 
of other states this conflict is l 2 imber 
of ways. But sentiment and state pri er of 
ther things interfere with a suitable revis f the laws 
mn these states. There are, however, a numbe I states 11! 
which the insurance regulatory statutes are confessedly 
inadequate and it may be that in some of these a reason 
ably well prepared draft of regulatory provisions would 
be accepted and enacted into law. 
‘Again, at times, even in the older sta the neces 

sity tor a change in some of the statutor isions 1 
the interest of uniformity and better regulation becomes 
manifest and in such emergencies the parts ll pre 
pared Code which treat of the particular subject matte: 
concerning which new legislation is desirable may appeal 

the legislators We are more hopeful of aiding the 
matter of uniformity in this wav than we are that the 
Code in its entirety will be adopted by any state Ir 
the draft the Committee has included everything 


the judgment of the members is necessary to re 
supervise properly insurance companies, t 





interests of policyholders and to protect and nserve the 
interests of the companies, giving to the supervising insur 
ance officials all of the powers necessary r the proper 


regulation of the companies and the protectior 
' 
nterests. 


“Quite a number of the provisions of law usual 


n Codes of this kind have been omitted and the omissions 
are indicated in the table in the forepart of the draft. In 
prescribing the supervisory powers we have tried to em 
phasize the distinction between supervision and adminis 





GEORGIA APPEALS 
REPORTS 


Vols. 1 to 35, $166.25 





Continuations at $4.75 Per Volume 
(About two Volumes a year) 





As to the greater part of the litigation in 
Georgia, the Court of Appeals is the final 
to which cases may be carried up by writ of error 
The Supreme Court has appellate jurisdiction as 


to capital felonies, constitutional ques 
land titles, wills, divorce, alimony, habeas corpus 
and extraordinary remedies. 


The Court of Appeals has appellate jurisdiction 
in actions on contracts, damage st ! 
not capital, and all other cases icl 
tion is not conferred upon the Supreme Court | 

Certiorari may be, but seldom is, grant 
Supreme Court to review a decision of the Cour 








of Appeals. The Georgia Appeals Reports show 
when this is done, and the final disposition of the 
case, 


Decisions of the Court of Appeals are binding 


precedents for the lower courts when 


flict with decisions of the Supreme 


THE HARRISON COMPANY 
Law Book Publishers 
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Answers to The Bar on | 
Protected Trust Investments | 
Announced December, 1925 | 


“The additional protection afforded by the Declaration of Trust— | 
creating a $2,000,000 Special Reserve Fund to protect certain invest- 
ments made by the Chicago Title & Trust Company as Trustee— 
lies, of course, entirely in the fact that the Company waives the 
defense available to trustees that an investment made with due care 
in securities authorized by the Statute, relieves the trustee from 
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69 W. Washington Street, Chicago 
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tration—an important distinction sometimes lost sight of 
by both legislators and supervising officials. 

“We believe that under this draft as proposed, if it 
should be enacted into law in its entirety in any state, the 
companies desiring to transact business in that state could 
comply with all the requirements and without conflict 
with the existing laws of any other state. 

“Many of the provisions, and particularly those which 
deal with the important subject of life insurance, have 
borne the test of practical experience for many years in 


quite a number of states. As a whole, although the ar- 


rangement of the chapters and the sections may be a 
little out of the common, there is little that is strikingly 
the sections which deal with the classifica- 


new except in 
tion and powers 
the sections which deal with the 
premium rates ~—e 

“In accordance with the vote of the Association at the 
Denver meeting copies of the draft have been submitted 
to members of the National Convention of Insurance Com- 
missioners, to members of the National Conference of 
Commissioners on Uniform State Laws, to organizations 
which represent the different classes or kinds of insurance 
and to a large number of members of the bar who mani- 
fest an interest in insurance legislation 

“From the responsible officers of these several organ- 
izations and the members of our own profession we hope 
for criticisms and suggestions which will be helpful in 
perfecting a final draft in time for presentation to the 
Association at the next annual meeting.” 
In this connection it may be stated that the 
irafts of the Insurance Code is 
After the Committee receives 
suggestions and criticisms it will again revise and 
print for submission to the Association for ap- 
proval. Supplies for general distribution will not be 
available until after approval by Association. 


insurance companies (29 and 30) and 
l regulaton of msurance 


present supply 
about exhausted 





A Binder for the Journal 

N page II of the advertising section of this 

issue, readers of the JouRNAL will find an an- 
nouncement of what we regard as a very satisfac- 
tory binder for the JourNnaL. For some time we 
have been receiving frequent inquiries as to a 
binder, but heretofore have not been able to find 
one which we cared to recommend. Many mem- 
bers will no doubt be glad to preserve their Jour- 
NALS for the coming year—and perhaps for past 
years—in this manner, and we suggest that those 
who are interested turn to the announcement. 


New Committee on Scope and Plan Invites Suggestions 
HE new Committee on Scope and Plan ap- 
pointed by President Whitman at the Birming- 

ham meeting of the Executive Committee and con- 

sisting of Amasa C. Paul of Minneapolis, Henry 

Upson Sims of Birmingham, and Judge Wm. M. 

Hargest of Harrisburg, Pa., would be glad to re- 

ceive suggestions from members for the better 

organization and conduct of the Association’s work 
and will give them careful consideration. A pro- 
posal relating to representation on the General 

Council and a memorandum embodying certain 

suggested amendments to the Constitution and 

By-Laws were referred to this Committee by the 

Executive Committee at the recent meeting. The 

address of the chairman of the committee is: 

Amasa C. Paul, Security Bank Bldg., Minneapolis, 

Minn. 
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THOMAS JEFFERSON: ATTORNEY-AT-LAW 





relimin ducation at William and Mary College—Law Studies in Office of George Wythe 
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iccess as a Practitioner—Huis 


rms—Statute of Religious F 


Number ot Books Available to Students in Those Days—Striking and Imme- 


Leadership in Far-Reaching Legislative 


‘reedom—Secret of His Influence* 


By Hon. Joun W. Davis 


Wi v er of the 


WW j nia fi L hie teeling with 
to address your assembly 1s that 


aiter no little wandering re 





me port. Indeed, had 
my h Cé er different planets I 
might en; 1 now the proud distinction ot 
eing € — embership. Such 
education a 1 tor the practice of law was 
gained on \ under the lotty and inspir- 
ing guidan that truly great lawyer, whose 
name your { lent has rthily inherited, and 
that protou lar and prince of instructors 
vho remait ’ e pride of two Virginia Uni- 
versities and hools, Moreover, I became at 
ne time pient license to prac 
tice at t \ nia Bar; for in the far off days 
of which I sj vhen two concurring judges had 
power to gs] the omnific words that turned a 
layman int iwyer, (perhaps as Melbourne 
said of the of the Garter, “with none of 
this damned 1 nse of merit about it’), did not 
Judge W Laughlin, “Old Mac,” the mas- 
terful re ngton and Lee, put his sign 
manual to a | r writing certifying that I was 
licensed to pt e in all the irts of this com- 
monweal ily 1 ther judge could be 
found wv g e with | that grave re 
sponsil that time and legis 
lative w t impossible that 
1y inch an < ( 1 to title 
John Raz Tucker and Charles A. Graves, 
[ pause 1 mot t to pay reverent tribute to the 
memory of t nd to ter my aftectionate 
gratitude to the ng presence of the other. There 
are those het t to join me in testifying that 
f any began their professional 
careers with i! ( ite equipment for the task the 
fault lay with t r and not with the master 
Not dull erence a an defeat Mr. 
Graves whet gift for exposition that is 
renius itself, | lertakes to lead the student by 
esistible t ery of the law. 
[The mind that e to escape him can find 
ifety only it t. While to listen to Mr. Tuck- 
er’s large d n the subj he most loved— 
e | L: s, the Funda- 
e Ethics of the 
A t etail of legal 
r e V appe ired, 
| erty itself 
er seat ( H y those who 
re he t u s these 
It eflections that I 


New York Bar 

have made choice of the subject on which | wish 
to speak to you today. It has been my good tortune 
to listen to not a tew orations made at similai 
gatherings, and in consequence | have observed 
that Bar Association addresses submit to a certain 
rough classification. Thus there is the address ea 
posittory in which some problem, theory, or phe 
nomenon of the law is subjected to clinical analysis 
on the rhetorical dissecting table; the address dis 
cursive, Which permits the speaker to ramble 
through the highways and byways of professional 
and personal experience, picking his flowers where 
and when he finds them; the address dolorous, in 
which are catalogued and deplored the overshadow 
ing perils that beset the state; and the address hor 
tatory, calculated to lift a laggard and somnolent 
profession to greater heights of service or reform. 
My remarks may borrow something from them all 
before | have done, but my conscious purpose in 
setting out is something different. Believing that 
the proper study of mankind is man, I propose to 
attempt the address biographic, using the present 
only as a starting point for an excursion into the 
past. 

The year dictates the selection. It is the one 
hundred and fiftieth of the independence of the 
United States. May it be celebrated with joy. In 
the anniversaries of an individual there is always 
a background of sadness because of the certainty 
that their recurrence is numbered. But no “three 
score and ten” or “by reason of strength” has been 
written of a nation, even though we know that it 
is not immortal. Like all things earthly, nations 
have their cycle of growth, reproduction and de- 
cay, and when their hour has struck they are not 
to be saved by frantic boast or foolish word. Yet 
no such reflections need cloud our rejoicing in 
this year of grace. If there be one prophecy less 
perilous than any other it is that the America that 
has been is but a foreshadowing of the greater 
America that is to be. So long as she stands fast 
upon those principles of human equality, personal 
liberty, popular sovereignty, local self-government 
and representative rather than direct democracy 
taught her at her birth, she will continue in that 
strength wherein she was established. These are 
the rocks of her salvation. 

The year is also the one hundredth anniversary 
of the death of that Virginia lawyer who penned 
the Declaration of Independence. As a statesman 


he has been called not unjustly by a recent Eng 
lish reviewer the greatest liberal of the modern 
By common consent he has influenced, liv 
thought 


world. 


ing and dead, the daily of his fellow 
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countrymen more than any other man in all their 
history; for he it was who formulated, defended 
and made victorious that social and political philos- 
ophy of individualism and equality by which 
America has lived and to which all American 
statesmen of whatever party since his day have 
given their allegiance. Without Washington Amer- 
ica could not have won through the trials that 
beset her birth, without Hamilton she might have 
perished in the quagmire of false finance, without 
Marshall the Constitution might have proved itself 
a rope of sand; but the social life of Americans, 
meaning thereby the feelings they entertain one 
toward another and the hopes they cherish for 
themselves, could not be what it is today without 
the teachings of Thomas Jefferson. In speaking of 
him at this time, however, I wish to turn aside from 
a consideration of his career as author, or diplo- 
mat or statesman and submit to you some reflec- 
tions gathered from the less familiar portion of 
his life which he spent as a devotee of the legal 
profession. My topic is Thomas Jefferson, Attor- 
ney-at-Law. 

It is the fate of great men to devour them 
selves; the earlier man is swallowed up in the 
later, or perhaps it would be fairer to say that the 
greater obscures the less. Washington, the boy 
surveyor of the unsubdued frontier, is lost in 
Washington, the general and president; the young 
artillerist at the siege of Toulon is forgotten in 
the romance of Napoleon, Emperor of the French 
and dictator of thrones and nationalities; or if 
you will have a later illustration, history will have 
little to say of a certain college professor at Prince- 
ton, but will write many pages of Woodrow Wil- 
son, war president and founder of the League ot 
Nations. So the lawyer Jetferson; and yet 1 make 
for him this claim—that if he had not been called 
away to public life, if the times had not opened 
to him broader avenues of public service, he would 
still have won his place in the history of Virginia 
as one of the brightest ornaments of an illustrious 
bar. I base this confident statement upon a consid- 
eration of his training, his success as a practitioner 
and his later contributions to the ordered progress 
of the law. Will you follow me in a hurried re 
view of these three phases of his legal career. 

His education was truly unusual. At the early 
age of seventeen he entered an advanced class at 
William and Mary College and left it two years 
later a “profound and accomplished scholar for one 
so young,” but at the mere threshold of a course 
of study that endured until his death. It was in 
1775 that John Adams quoted Duane’s remark that 
“Jefferson is the greatest rubber-off of dust that 
I have met with; he has learned French, Italian 
and Spanish and wants to learn German.” Before 
he left college he had studied deeply and read 
widely in mathematics, languages, the sciences, the 
classics and belles lettres; and if the requirements 
for entry upon the study of the law had been as 
exacting as those of our most advanced law schools 
of today he would have easily fulfilled them all. 

No such schools were open to the American 
colonial, however. He had but two avenues of 
approach to the gateway by the Bar. The first, 
by enrollment at one of the Inns of Court in Lon- 
don, was available only to those of substantial 
means. Residence there was an expensive business 





A. long ocean journey and several years’ attend- 
ance as a student of the Inn lay between the as- 
pirant and his call to the Bar; years in which such 
learning as he acquired was gained by lectures, dis- 
putations and attendance upon the courts of West- 
minster and the Guildhall with little guidance on 
the way. The rigor of study was further softened 
no doubt by many social interludes, which added 


to the expense; although it was perhaps no longer 


true of the Inns as Sir John Fortescue had written 
three centuries earlier that “There they learn to 
sing and exercise themselves in all kinds of har 
mony. There also they practice dancing and other 
noblemen’s pastimes, as they used to do that are 
brought up in the king’s house.” 

The other road was that which so long pre- 
vailed in America—the reading of law in some 
practitioner’s office. The law school was to coms 
later on the initiative of Jefferson himself. Of his 
immediate predecessors and colleagues, the Inner 
Temple trained St. George Tucker—he of the 
Blackstone—and Thomas Nelson; while to the 
Middle Temple had gone John Blair, Carter Har 
rison, Thomson Mason (whom St. George Tucker 
said was “esteemed the first lawyer at t 
Arthur Lee, Joseph Jones, Peyton and John Ran- 
dolph, and William Byrd of Westover—the latter 
bearing a name distinguished in his day and which 
in the present generation has won new lustre in 
Virginia and the world. Such men as George 
Wythe, Robert Carter Nicholas, John Tyler, Dab 
ney Carr, Patrick Henry and Gabriel Jones of the 
Valley, on the other hand, were trained at home 


he bar’), 


No other course was open to Jefferson as the son 
of a widowed mother with eight children by her 


side. He counted himself fortunate therefore when 
the kindly Dr. Small, who he says “fixed the des- 
tinies of my life,” procured him entrance in 1762 
to the office of George Wythe. 
One wonders what it was that turned his am- 
bition toward the law. Perhaps, mere love for the 
mental exercise, of what we are fond of calling 
the most intellectual of the professions; perhaps 
attendance during his college days on the forensic 
battles in the General Court; perhaps the tradition 
of his maternal great-uncle, Sir John Randolph, at- 
torney general under the Crown, and at his early 
death in 1737 regarded as one of the great prac- 
titioners in America. Or it may have been the con 
templation of his cousins Peyton and John Ran 
dolph then in practice at Williamsburg ; both attor- 
neys-general in their turn and the latter of whom 
has the distinction of having been the last attorney 
general of the colony under the Crown and father 
of the first attorney general of the United States 
under the Constitution. Peyton Randolph we know 
as the president of the Continental Congress; but 
John, feeling his allegiance to the Crown too strong 
to be broken, bowed to the storm and went t 
London at the outbreak of the Revolution to re 
main until his death. Mr. Wirt describes him as 
in person and manners among the most elegant gentlemen 
in the Colony, and in his profession one of the most 
splendid ornaments of the bar. He was a polite scholar, 
as well as a profound lawyer and his eloquence was of a 
high order. His voice, action, style were stately and un- 
commonly impressive. 

How could the boy Jefferson have remained unim 

pressed by such examples? 
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What did he study during his five years under 
Wythe? That he was industrious we know, for he 


rose in the grey of the summer morning and in 
winter when thi hands of trae es reached 
five. He tells us little himself of his studies, pass- 
ing over this period of his life in his autobiography 


No doubt he followed the advice 
and carefully ab- 
books all that he read, 


with scant 
which he later gave to another 


stracted in his nmon-place 


striving ever to attain what he declared to be “the 
most valua ll talents, that of never using two 
words where one will do.” There were thorns along 
the way, ws y be sure, if one may judge by his 
remark to his friend Page that “I do wish the Devil 
had old Coke, for I am sure I was never so tired 
of an old dull indrel in my life.” 

Law b were few in America in those 
blissful days, and such as there were were of Eng- 
lish origin. Indeed, but thirty-three law books in 
all had been printed in America prior to 1776, and 


in this tally luded eight editions of the same 
work. Virgil! sole contribution to the list out- 


side of Pur complete collection” (1661-1687), 
Beverley’s 12-1720) anid Mercer’s (1661-1736) 
abridgements her statutes was Webb’s “The Of- 
fice and Authority of a Justice of the Peace” The 


flood gates merican Réports were still to be 
opened and even a collection of the existing stat- 
Prior to 1733 they 
were delivered from 


utes was not easy to come by. 


were not even nted as they 


the legislative mill, but were preserved solely in 
manuscript leaving him to discover their contents 
who could. Thereafter, although printed as passed, 
little effort had been made to assemble them in 
complete collective form. Few, wrote St. George 


Tucker in 1803, had ever been able to boast of 
possessing a complete collection of the 
Virginia. Jefferson’s own laborious collection, the 
fruit of many known in 1795 to be 
more all-embracing than any other—extant, and 
when he turned it over to Wythe for the use of 
the Committe Publication he wrote that he 
had spared neither time nor trouble nor expense 
in gathering the manuscripts and printed copies 
of which it was composed. Lord Coke’s Institutes 
was the stern meat upon which legal infants were 


laws of 


years, Was 


nourished until the first volume of Blackstone 
came into the field in 1765; and with them the 
student was invited to consider Bracton, Britton, 
Fleta, Glanville nd such like, Bacon’s Abridge- 
ment, Comyn’s Digest, Lord Kames and Fon- 


1ity and the reports of Salkeld, Mod- 
ern, Vernon, Ventries and such others as were 
then extant. Nor were the civilians, Domat, Puf- 
fendorf, Justinian and the rest overlooked. If Jef- 
ferson’s reading pursued the course which he out- 
lined for his young friend Bernard Moore, it was 


blanque on Equ 


truly prodigiou (See Randall, Vol.:1, page 53.) 
In this letter h« nmends to the student the fol- 
lowing divisiot1 time: from rising until eight in 
the morning, Physical Studies; from eight to 


twelve, read lav m twelve to one, read politics; 
n the afternoon read history; from dark to bed- 
time, belles lett: criticism, rhetoric and oratory. 

Of Blackstone his views seem to have been 
ariable. In the letter to Moore he speaks of Black- 


“inimital nmentaries—the best perfect 


tone’s 


digest to both branches of the law.” Later in a 
letter to Judge Tyler penned in 1812 he writes: 
Blackstone, whose book although the most elegant 

and best digested in our catalogue, has been perverted 
more than all others, to the degeneracy of legal science 
A student finds there a smattering of everything and his 
indolence persuades him that if he understands that book 
he is master of the whole body of the law. The dis- 
tinction between these and those who have drawn their 
stores from _the deep mines of Coke and Littleton, seems 
well understood, even by the appellation Of Blackstone 
lawyers to the ephemeral insects of the law. 

lf any remain in this generation to share his 
reverence for Lord Coke and his magnum opus, they 
would find interest in Coke’s own copy of Little- 
ton’s Tenures, which still survives in the private 
library of his kinsman, the present Earl of Leéi- 
cester. It is a small, black-bound volume “an- 
notated in the margent” as Coke said in the careful 
catalogue which he annexed to his will, and every 
page is covered with the crabbed and minute hand- 
writing of the great annotator. Those students who 
like Jefferson were at his mercy, had a similar 
course to follow, for commonplace books, the an- 
notation of texts, and notes on the cases that came 
to their attention were the sure but laborious steps 
by which they climbed to legal proficiency, This 
was supplemented no doubt by attendance upon 
any courts that were open to them; a practice 
which in my judgment can still be usefully com- 
mended to the law students of today. 

The American Bar at long last is exerting it- 
self with vigor to raise the standard of legal edu- 
cation in the United States. It is insisting that 
three years of legal study preceded by at least two 
years of collegiate training is little enough of 
preparation for the labors of the lawyer. Every 
effort of the sort, however, provokes an invocation 
of those high spirits of the past who like Patrick 
Henry or like Lincoln came to fame, if not to for- 
tune, by a shorter route; Lincoln, who called him- 
self a “mast-fed lawyer” and Henry, with his six 
weeks spent on Coke and the Virginia Statutes, 
and a certificate for license signed by John and 
Peyton Randolph who “perceived him to be a 
young man of genius, very ignorant of law but did 
not doubt he would soon qualify himself.” In this 
Wythe, the third examiner, inflexibly just as al- 
ways, refused to join, believing him not qualified. 
There is no record of any trial of strength between 
Henry and Jefferson, yet fancy if you can a court 
room contest between the two: Henry, all fire 
and flame, more advocate than lawyer, seeking to 
carry the day solely by the storm of his pas- 
sionate oratory; Jefferson, cool, unemotional, pre- 
pared, more lawyer than advocate, stating the is- 
sues as he stated everything he touched with a 
clarity born both of industry and genius. Madi- 
son, who had heard him in the court room, says 
that he spoke “fluently and well.” We all have 
seen at one time or another both types in action, 
They have each their functions; and yet in the 
long run, those who wish entertainment. will take 
Henry, but those who want to win their cases will 
retain Jefferson. 

Five years under Wythe and then Jefferson at 
the age of twenty-four was introduced to the bar 
of the General Court of Virginia by that “faithful 
and beloved mentor in youth and most affectionate 
friend through life.” Who composed the Commit- 
tee of Councillors of the General Court that ex- 





ets a se 











amined him for license we do not know; quite 
probably the same persons who had passed on 
Henry seven years before. There is in his case, 
however, no record of any dissent. It was an odd 
tribunal, that old General Court, tested by modern 
standards. It was composed of the Governor and 
his Council drawn from the most prominent and 
wealthy men of the colony, few of whom were 
lawyers, and was commanded by statute to sit sem 
yearly for twenty-four days in April and October 
at Williamsburg. Five made a quorum. Its juris 
diction was all embracing, civil, criminal and 
appellate, and except for the evil days under Gov 
ernor Berkeley it seems to have dealt out justice 
with a pretty even hand in the sort of cases that 
would naturally arise in a purely agricultural 
community—ejectments and boundaries and wills 
and partitions and contracts and torts and crimes, 
and not a few of the problems that arose from 
the institution of slavery and the effort to deal 


with human beings as something less than men 
and something more than cattle 


Reports it had none, wisely choosing perhaps 
£ | 
unsound reason 


1 


not to imperil sound decisions 
ing. Some manuscript notes of decided cases were 
prepared for their own private use by Si John 
Randolph (1728-1732), Edward Barradall (1733 
1741) and Hopkins (1730-1740). These manuscripts 
Jefferson received from John Randolph in 1768 and 
abstracted from them all the cases they contained 
of a domestic character as distinguished from those 
governed by English law. He took four from Ran 
dolph, twenty-six from Barradall and one from 
Hopkins; and continued to add to them like cases 
“arising under our peculiar law until “The Revo 
lution dissolved our courts of Justice and called 
those attached to them to far other occupations.” 
It is interesting to note that the large majority 
of the cases so included dealt with some phase ot 
property in slaves. Tl s publication of 
these assembled cases in 1829 lefferson’s Re 
ports of Decisions in The General Court of Virginia 
enrolls him in the list of Virgit court reporters 

Little save his own notes remains to tell the 
practice, but his 


story of Jefferson’s seven years 
success was striking and immediate He makes 
record of 68 cases in the General Court in 1767; 115 
in 1768: 198 in 1769; 121 in 1770: 137 in 1771; 154 


in 1772; 127 in 1773, and 29 in 1774, up to the 
time when he gave up his business to his cousin 
Edmund Randolph, and wound up his career at the 
bar. In addition he had many cases before the 
inferior courts, such as the County Courts of Albe 
marle and Augusta and the Court of Oyer and 
Terminer at Williamsburg. He records that he was 
retained in a total of 430 cases in all courts in 
the year 1771 and 347 in 1772. Measuring the fu- 
ture by the progress that he made, we may be sure 
that the highest place at the ir was his, had fate 
permitted him to reach for it. Indeed when Robert 
Cary Nicholas, the acknowledged leader of the 
bar, wished to retire in 1771, he put his unfinished 
business in the hands of the youthful Jefferson, 
and only after his declination was it turned ovet 
to Patrick Henry 


His average annual profits of $3,000 may not 
seem a dazzling figure in this auriferous age, but 
it bulked large in that day and time. It was not 


all beer and skittles either in matters of compensa- 


tion Fees were fixe ; Dy VW hive pounds in the 
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General Court; for an opinien, one | 

shilling and six pence; in the inferior courts, 
shillings where the suit concerned landed pr 
and seven and six pence if for smal 
contrary of course to the happy cust 
even these were not always promptly 
was that an advertisement a 
rinia Gazette ol May 20th, 1773, signe by I 
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ypeared 1! the Vir 
5! ‘ 
mund Pendleton, John Rando 


I vs 
Thomas Jefferson, Patrick Henry, Jr., 1 G 
tavus Scott, which after reciting that 
Lhe fees allowed y Law if regula | 1 would 
barely compensate our incessant Labor 


expenses and the losses incurred Dy Neglect 
Affairs; yet even these Rewards, confess 
are withheld from us in a great Pt 
worthy Part of our Client 


goes on to advise the publi that 
we have come to the following Res 
variable Observance which \ I g 
Honor to each other it alter e 10 y 
next we will not give Opiniot1 





us but on Payment of 


( he whole Fee 
defend any Suit or M« l 





SS De a ee eo Re Tp. 


Motion unless the Tax 
the Fee ee previ usly advanced, 
nly where we choose to act grati 
ons whatever t think of applying 


Way. To prevent Disappointment, h 
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should be do we think it proper to ¢ 








that no such ation, either verb: v\ 
Letter, will be red to in the 
Chen fearing lest they might give ( re 


offense was not intended, they haste 
We would feel much Concern if 





entertained t t the vorthy Part 

disappr¢ ve this Measure heir ¢ 1 

as calls for i! Acknowledgment 

emption from this Strictness, wert 

practicable, it the will readily perc 

feat the Purpose, and that no distinct 

by any means be attempted. We hop 

their Friendship, a cheerful concurrence nce 
the requisition is such only as their P 








r his arguments betore the (| ral ( t 
' ry ; : ‘ : 
those in Howell v. Netherland u \p! 1//0, an 
r - -- - 
Godz 1) V Lunan in Ox tober, L, / a r Te pre 
served to uS through his small volume of Reports 
, 
In the first he appeared to resist the letention 1n 
servitude of the grandchild of a p n begotten 
, - 5 | A ‘ 
of a white woman by a negro mat \long th a 
onsideration of the statutes he t sion to 
declare that 
Under the law of nature all men ar very 
one comes into the world with a rig t 
which includes the liberty of moving and 
own will [his is what is called persona 
given him by the author of nature, bec f 
his own sustenance. The reducing of t 
tude was a violation of the law of 
the same law cannot prescribe a contit 
tion to her issue, and that too without for t ex 
tends to any it must to every degree of 





So that the position at first 
‘ 
that the act of 1705 makes servant 
f 1723 extends it to her childret 
for some future legislature, if any shall \ n 
enough, to extend to the grandchild: ! c D 
more remote, to the nati natorum et “7 l te 
Alas, however for the uncert nt I the 
lawver’s life; the argument fails is ma the u 
rood arguments have done befor since, and tz 
the court decided against him wit t even hearing 





from his opponent, Mr. Wythe. In the second cas 
he was more fortunate. With a wea f histo1 


research running back to the la . Behale 
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he classifi es as llatives, presentatives 
and donati terms which this learned audience 
will doubtle understand); and having placed 
those r \ 1 in the latter class, he successfully 
sustained 1 sitatorial right of the General 
Court at 1 t of the church wardens and vestry 
to oust fro living a most disreputable and 
dissolute parson who said that he “cared 
not of what religion he was so he got the tobacco, 
nor what bi e of the flock so that he could 
get the fi 
But if Jefferson the practitioner had run his 
race by 1774, Jefferson the lawyer had still the 
greater part of his work to do. In the heart ot 
every law} orthy of the name there burns a 
deep ambit to bear himself that the pro- 
fession may tronger by reason of his passage 
through ind that he may leave the Law 
itself a bett nstrument of human justice than 
he found it many a man fate denies the oppor- 
unity to ré this desire, but it came to Jeffer- 
son in fullest isure. He grasped it with furious 
energy. It true that the Revolution itself had 
stirred t lations f the great deep and 
opened thi for many things that otherwise 
would have long to wait. But I question 
whether the cislative history of any state can 
mate h tl roceedings in Virginia during’ the 
years whet fferson set the pace. Under his 
leaders! pa v and complete judiciary was es- 
tablished, 1 rtation of slaves was prohibited, 
entails were abolished, expatriation recognized, 
naturalizatio1 rovided tor, a1 a Committee on 
the Gene the laws erected, the work 
which fell 1 Vvthe, Pendleton and himself. 
In lang hich should be kept before al! 
subseque he gives his views of the man 
ner in whicl work should be done: 
é n of my part I thought it material not 
tutes by modernizing 
¢ ] new expressions 
he text tatutes had been s fully explained 
and = defi ! s adjudica $ as scarcely ever 
now to iestion if ul rt I thought it 
would n all new drafts, to reform the 
style " i ur own acts oi 
as their verbosity, their endless tau- 
tolog use and parenthe- 
\ ] er ul efforts at cer- 
ainty ) foresaids y ors and by ands, to 
make them 1 re really rendered more perplexed 
al K t only t mmon readers, but to 
the lawy¢ 
All which 1 t humbly and respectfully com- 
mended to ¢ es, le latures, and law-makers, 
whomsoeve he framers of the 
nited state ( 1¢ t of 192 
A rema! thing it was, the work of those 
revisors, with t r 126 bills rewriting the laws of 
the Stat shing geniture, propor- 
ioning é ‘onfining the 
leath penalt t murder and treason, raising 
money for expenses by assessments in 
rroportion t perty, outlining a free school sys 
tem for the state, granting full freedom of religion, 
ind foreshad hat they knew it would be 
useless then to st upon—the gradual and cer- 
1in abolit iman slavery. To discuss these 
bills or any of them would go beyond my purpose, 
vhich is only to show in what measure Jefferson 
id his debt s profession. But stay a mo- 


nt and te that Statute of Religious 
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Freedom as Jefferson wrote it; how trumpet-like 
its words ring out across the years. Listen to some 
of the sentences: 

Well aware that the opinions and beliefs of men de- 
pend not on their own will, but follow involuntarily the 
evidence proposed to their minds; that Almighty God hath 
created the mind free, and manifested his will that free 
t shall remain by making it altogether insusceptible of 
restraint; ° 

—that our civil rights have no dependence on our 
religious opinions any more than our opinions in physics 
or geometry; that therefore the proscribing any citizen as 
unworthy the public confidence by laying upon him an 
incapacity of being called to offices of trust and emolument 

inless he profess or renounce, this or that religious opinion 

is depriving him injuriously of those privileges and ad 
vantages to which, in common with his fellow-citizens, he 
has a natural right; 

—that the opinions of men are not the subject of civil 
government nor under its jurisdiction ; 

—and finally that truth is great and will prevail if she 
is left to herself; that she is the proper and sufficient 
antagonist to error, and has nothing to fear from the con- 
flict unless by human interposition disarmed of her natural 
weapons, free argument and debate; errors ceasing to be 
dangerous when it is permitted freely to contradict them 

We, the General assembly do enact, That no man shall 
be compelled to frequent or support any religious worship, 
place or ministry whi ‘soever, nor shall be enforced, re 
strained, molested or burdened in his body or goods, nor 
shall otherwise suffer, on account of his religious opinions 
or beliefs; but that all men shall be free to profess and 
by argument to maintain their opinions in matters of re 
ligion, and that the same shall in no wise diminish, enlarge 
or affect their civil capacities, 

What a message that was for Virginia to send 
resounding through the world! And yet how hard 
it dies, that spirit of religious intolerance. Surely, 
it is one of the least flattering reflections upon 
human nature and human intelligence that men 
throughout the centuries have hated one another, 
oppressed one another, and wound up by slitting 
one another’s throats, because they could not agree 
as to what would happen after the throat was slit. 
And though we in America have travelled far in 
the wake of Jefferson, and have wiped our statute 
books clean of religious discrimination, some re- 
cent manifestations warn us against too much 
vainglory over our liberality of thought. We have 
no monopoly of that virtue. Those who think 
otherwise may find a needed lesson in the fact that 
this generation has seen a Jew, Disraeli, the prime 
minister of gentile England, and another, Reading, 
her Lord Chief Justice and Viceroy of her great- 
est Dominion; a catholic, Laurier, premier of 
protestant Canada; and a protestant, Doumergue, 
president of Catholic France. 

Still another opportunity to serve his profes- 
sion opened itself to Jefferson. In 1779 he became 
Governor of Virginia and was elected one of the 
visitors of William and Mary College. Busy as 
always, he turned to the reformation of her cur- 
riculum and succeeded in establishing as one of 
the six professorships allowed under her charter, 
a professorship of Law and Police. It was the 
first law professorship set up on American soil 
and the second in any English-speaking country. 
George Wythe, that “incarnation of justice,” was 
taken from the bench of the Court of Chancery 
to fill it, at the munificent salary of £80 in tobacco 
per year. John Marshall was among the first of 
his students; and under his careful tending the tree 
bore fruit before the turn of the century in such 
men and lawyers as Spencer Roane, Benjamin 
Watkins Leigh, Tohn f[. Crittenden, William A 
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Rives, John Breckenridge, John Wickham, H. St. 
George Tucker, W. H. Cabell, Littleton Waller 
Tazewell, William Munford and George Nicholas. 
No grapes from thorns or figs from thistles here! 
And when Wythe’s work was done, St. George 
Tucker came to fill the chair and carry on the 
traditions he had established. 

So we have Jefferson, the student, the prac- 
titioner, the court reporter, the revisor of the laws, 
the father of American law schools. In the light 
of all he did for the legal fraternity we can forgive 
some of the things he said about it, not always 
of the gentlest character. For instance, he writes 
to Madison in February of 1812: 

I have much doubted whether, in case of a war, 
Congress would find it practicable to do their part of the 
business. That a body containing one hundred lawyers in 
it should direct the measures of a war is, I fear, impossi- 
ble; and that thus that member of our Constitution which 
is its bulwark will prove to be an impracticable one from 
its cacoethes loquendi. 

Not flattering, surely; yet faithful are the wounds 
of a friend. 

To say so much concerning Jefferson and not 
say more is difficult, and yet 1 have chosen to 
direct your attention to but one aspect of his var 
ied life and I must stick to my text. But I can- 
not close without stopping to inquire what was 
the secret of the influence he exerted over the men 
of his own generation, what the basis of his sway 
over the thought of those who have come aiter. 
I think it can be stated in short compass, for the 
mainspring of his power was and is, an abiding 
faith in the worth and dignity of the individual 
man. It is the keynote of everything he said ot 
did. The worth and dignity of the individual man, 
always imperfect, yet made in the image of Him 
by whom he was created; mistaken often, but en 
titled to correct his mistakes in his own way and 
time; misled not infrequently, but with the right 
to pass judgment upon those who mislead him; 
gifted by nature with unequal parts and faculties, 
but vested with the inalienable right to stand 
erect before a just and equal law; too feeble, as 
Lieber finely puts it, to wield unlimited power, but 
too noble to submit to it. For such a man and 
by him governments are made, and these are good 
or bad in the exact proportion in which they pro- 
tect or restrict his God-given liberties. In the 
language of Jefferson himself, “The true founda- 
tion of republican government is the equal right 
of every citizen in his person, his property and 
in their management.” It is not a new doctrine, 
it was not new in the days of Jefferson. Indeed, 
it has been the creed of all those lofty souls who 
have aspired throughout the ages to be leaders and 
teachers of mankind, finding its supreme exponent 
in the Man of Galilee. Yet new or old it has never 
been without opponents and, thank God, has never 
lacked defenders ready to die if need be in its 
behalf. Around the world today the combat rages, 
and everywhere the clarions of the battle call. 

Lawyers of Virginia, heirs in body and in 
spirit of the mighty dead, I repeat to you the La- 
conian admonition—worthy, said Erasmus, to be 
written on the insignia of every prince—“You have 
been given Sparta. Adorn her!” 


How to Secure Drafts of Restate- 
ments of Law 


HE fact that 18,467 copies of the tentative drafts 

of the Restatement of the Law already issued by 
the American Law Institute were sold from May 1 
to Nov. 16, 1926, shows to what an extent the Bar 
is manifesting its interest in the enterprise. Most 
of these were sold as a result of the co-operation of 
the Secretaries of various Bar Associations, but any 
member of the Bar who is interested may secure 
copies at a merely nominal price by sending an 
order to the American Law Institute, 3400 Chestnut 
St., Philadelphia, Penn. The Restatements have 
gotten far enough along to be not only of general 
interest but of service. Comment and criticism on 
the drafts are welcomed by the Institute. For the 
convenience of members of the Bar, and in the 
hope of aiding in the widest possible distribution 
of the tentative drafts, we print the following list 
of the drafts issued to date, the subjects covered 
and the price of each: 

Conflict of Laws Restatement No. 1—Domicil, 
Sections 10 to 42 inclusive. .50 a copy 

Contracts Restatement No.1—Including Meaning 
of Terms; General Principles in the Formation of 
Contracts ; Expression of Assent in the Formation of 
Informal Contracts, Sections 1 to 72 inclusive. .40 a 
copy. 

Torts Restatement No. 1—Conduct Intentionally 
Violating the Rights of Personality (Assault, Battery 
and False Imprisonment) and Consent Thereto, Sec- 
tions 1 to 77 inclusive. .40 a copy. 

Agency Restatement No. 1 covering the first five 
chapters, namely, Definitions and Distinctions, Acts 
for Which Agency May be Created, Competency of 
Parties, Appointments of Agents and Servants and the 
Evidence Thereof, Appointment of Agents by Other 
Agents, and the Delegation of Authority, Ratification 
.90 a copy. 

Conflict of Laws Restatement A Chapters on 
Jurisdiction including besides the Introduction, Chap 
ters on General Principles and Jurisdiction of Courts 
Taking the Subject Down Through Section 125. .60 a 
copy. 

Contracts Restatement No. 2— Consideration, 
Formation of Formal Contracts, Joint Contractual 
Obligations and Rights, Sections 73 to 128 inclusive. 
OU a copy. 

Commentaries on Contracts Restatement N 
30 a copy. 

Torts Restatement No. 2—Privileges to Commit 
Intentional Invasions of Interests of Personality, Sec- 
tions 78 to 107 inclusive. .75 a copy 

Commentaries on Conflict of Laws Restatement 
No. 2. .30a copy. 

Commentaries on Torts Restatement No. 2 
a copy. 
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Binder for Journal 
On page II of the Advertising Section of this issue 
will be found an announcement concerning what we re- 
gard as a satisfactory binder for the Journal. We suggest 
that those who are interested in preserving their current 
issues turn to it and secure further details. 
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Present Methods of Securing Accessions to Faculty—Difficulty Law Schools Have in Attract- 
ing Best Graduates as Teachers—Young Men With Capacity for Intellectual 
Initiative Are the Type Needed as Recruits— Plan Suggested for 
Enticing Them Into the Fold* 
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tea ( 
it will be a 


es not compel me to say that be- 


npany of distinguished university 
to tread. As the proof develops, 
inference that I have rushed in. 


To raise the question in another way: Sup- 
pose we ask fifty men in each university faculty 
to name the ten or twenty intellectual leaders of 
the university community. How would the number 


There remains the question whether this is a com- of Jaw teachers on such a list compare with the 
pany of disti suished university teachers. I sub- number on a list of leaders made up from the 
mit that Ls vy se “e Acie ee books of the university treasurer? If the entrance 
eo Png . any Tt > png Pe paid—both to — hypothetical Hall of Fame were conditioned 
| absolutely relatively. Not only are the salary re _ pe of a few hundred page of print, 
scales of law teachers higher than those of fol- cme delegation from the law would dwindle still 
; lowers in tl itsteps of Plato and Thucydides, pete ae ee fine minds that express them- 
but the ascent the top is not made painful for ~ pretty = - through the larynx without any draft 
f the teacher by those requirements of achieve- = pec — but such minds make only indirect 
a ment in scl ship that beset the upward aca- a utions to their science or their art. I would 
demic patl . teacher of history or philosophy. not elittle these indirect contributions, but I be- 
Law teacher re thus doubly fortunate. wail the more that the minds that make them 
y Having firmly ingratiated myself with’ through the larynx do not also force their fingers 
y my audience, ss to less pleasant thoughts. Law to act as messengers. Into the mouth of John 
“ teachers have late been so lauded by lawyers Brow n, Edwin Arlington Robinson puts the testa- 
and judges they may be more disposed to pane | ‘tar I shall have more to say when 
ye point with than to view with alarm. No Any dead.” he minds that count most are those 

ts considerate would care to cast even a cup "at still can speak when they are dead. 
of of cold wate: the glow enkindled by the moving _ When we turn from the test of what we con- 
he tribute paid us last year by Judge Learned Hand. tribute to legal literature and to the thought of the 
1e Only the incurably curious would care to inquire Seevereny community, we may begin to add cubits 
whether we erve the high praise which other to our stature. As law teachers we are mainly good 
judges have vered upon our literary services law teachers. Our students are well-drilled in the 
‘1 to the underst and the improvement of the rudiments of their future profession. As trade- 
-. law. From these testimonials we may be sure that schools we are a decided success, and this in spite 
ae as a company re not negligible in legal scholar- ©! OUr rejection of what we think of as distinctly 
Oa ship. We m be sure that such work as we do trade-school methods of training. The drafting 
; is generously appreciated and that there is eager- instruments, the devices of practice, the cram- 
t ness for the st prolific exercise of our powers. ™Ng 0! statutes, the exclusive concern with the 
“tee Yet f s we are aware that as a group [aw of a local jurisdiction, we leave to the poorer 
tual we are mode iski 1g le ave to print. We pro- trade-schools. We devote ourselves to the analysis 
os voke none laments levelled at the fertility and comparison of judicial opinions and to the 
of law writer rts and legislative halls. There formulation and application of legal principles, and 
is no call t curtail. We know that men We give to our students the materials and the dis- 
may reach tl financial rank of our fellowship Cipline requisite for success in the less mechanical 
nmit withest ach ent outside the class-room. We and the more intellectual parts of the work that lies 
Se know that ptains of law-teaching may have ahead of them. We are high-grade trade-schools in 
minds that not attract the leading minds the sense that the work of our class-rooms is well- 
ment imong their eagues who do not follow the law. designed to turn boys into good work-a-day lawyers 
You mav see gist, a philosopher, a physicist, who will not be discontented with the work that 

35 in historiar others come together with a lawyers have to do. : 

‘ommon inter intellectual enterprise above This effrontery of dogmatism on my part 
ind beyond tl pecial fields in which they are should not be allowed to stand unmodified. My 
expert. How f our law teachers have the estimates of what we are and of what we are not 
ntellectual and breadth to make them should be shaved both quantitatively and qualita- 
} Issue vented in sti croup? Manv. of course: but tively. I myself could credit them with something 
we re- han -inetias? between sixty and eighty per cent of sense. Others 
ues — with equal and greater right to an opinion may 
— "School. 27 : * America credit them with much less. I should be surprised 
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if we are not widely agreed that we a 
more nearly a full measure of succe 
future practitioners than in committing 
ticing others to commit what any one would care 


to call creative scholarship \ ur work is pl 
marily conceived and conducted we are geared t 
dealing with students in large classes and giving 





them the rudiments of legal discipline We are 
looking for teachers to do this particular job. We 
are glad if they can do other things as well, but 
this they must do or we are likel 

Before me as |] 
Gibbs and an account of his life and his contribu 
tions to science. 


His classes were I 1 to teacl 
elementary courses he wv not a su und the students 
who could not understand him cal ! Jibes But the 
men in his advanced courses had at ition and affec- 
tion for him which still inspires them t unecdote 1 


the slightest prov 
In this description I find no prototype of th 


present-day law tea her. WI is true of Willat 
Gibbs is true of many of the eatest minds in any 
university community \mong uch minds _ are 


men too hesitant in their spee: too tentative 
their ideas, too unsatish¢ | with generalizatio1 
restless with current concepts, too eager for better 
methods of knowing and judging, too bent o1 


knowing the as yet unknown, too different in mat 

ways from the current run law teachers be 
deemed worthy of fellowship in the fold I cannot 
see such minds as eager or « é join in much 
of the work of the fold I cannot imagine them 
rejoicing in the prospect of million dollars to 


enable them to work long years together to pr« 
pare a primer of generalized statement for the sal 
of practical craftsmen, 

The contrast which I have een pointing may 
help to enforce the obvious judgment that our 
methods of recruiting law teachers must depend 
upon the kind of law teachers we want to recruit 
It may suggest that prevailing methods of recruit 
ing are an index of the kind of teachers we seem t 
want. Perhaps it is flattering to assume that there 


is anything approaching a m«¢ | in our ways 
filling our ranks. Without caring what we call 
a survey of our behavior may invite reflection up: 
it and move us to consider whether we are doi! 
as much as we might to lift legal scholarship t 
ward the level we should like t each 


The law schools get teache y calling som 


one who has not taught before or by robbing eacl 
other’s hen-roost nee time I heard « 


a school that did not pilfe1 
not because it was too ¢ | to eal, but becaus« 
it was too good et its neighbor’s good Thi 








goodness was too good t I ntain itself, a1 

covetousness is now ubiquitot The peripatetic 
pedagogue 1s onsiderablyv 1 ; mmon amon: 
juristic persons than among tl sser breeds wit 

out the law Some have 1 I might be 
called a Cook’s tour of the law schools. Robbing 
each other’s hen-1 ts is facilitated by the gradua 
tion in the salary le t hool to school an 





by these annual opportunities yr a 
quainted. We can know a man by his larynx with 
out waiting for fruits from | fingers. Whatever 
the reason, m f ] w f 
quently on each 

Such cannibalism is t oT ny 
to legal education as wl] 





ut so that all the choice viands were « entrate¢ 
in a few larders, it would be a distinct detriment 


legal education as a whole. No such menace 


pears to me imminent, notwithstanding what some 


} | } 
take to be assumptions to the contrary. I hear of 


not a tew larcenies that hav e inspire in the thieve 


titiut 


7 | 
a desire tO make specific restitut 














frequent attempted larcenies that hav: een trus 

trated notwithstanding the allureme highe 

salaries. This competition of scl 

may be bad university budg« 

its brighter side. There are said to be gentlemen 

agreements among some college pre s tos 

these academic tne 

base-ball magnat 

league. The auc atiol t Ce 

tinue, and the f t 

On the whole ¢ t] for 

eva education t 

tiohtly Entrance S re 

alluring if it opé 

en¢ losed cham é 

] igs to keep s l t 

I re attractive have 
own in merit as their sister s« e t 
merit The secure ind satisfie - 
inger or stagnatio! Chere is 

i icl othe1 Ss s ] men I! 1 te 
h ] ] hou ike to see a Ste ex 

changes that \ 1] widen the 

iltrections f al rt us From the { 

common interest legal educat ere 

fore look upon migration from s 

more of a blessing than a bane ) 

conscience may therefore allow us meml rs < 

the guild to welcome it for the further reason that 

it opens to us and our families the ] ilities 

choice in finding where we can most sly live 

our lives 
Here I am moved to record my d sh of the 

unreadiness of a school to extend 

fear it may be declined and t ( ( { 

greater distaste for the practice 

neces in advance that an invitati 

e accepted. Selfishly as membet f tl cu 

ve should rejoice when any fellow member r« 

ceives the acc le of the i] lleag 
other schools here is exatior 
scouragement in the teacher’s make 1 

eager to pour pleasant things into 1 cup Ar 

habitation chosen is less vexatious t 1 an habita 

tion enforced Any way of saying Well done 

rood and faithful servant” makes f happier 
etter service [ have never know e tT be 

made happier by being asked in é ethe 


he would accept an invitation if percl e it sl] 

be extended. He is not happier if I 
happiet if he roes Nor do | see | I l pri 1 
i of fear that 


saved by confession 
not be cl 1 if it leaves ope! i | 1 
choice Here endeth consideratio bing eacl 
ther’s hen-roosts. Obviously, we ‘ ef 
ever solely by taking in each other’ hing. We 
must from time to time get wholly 1 rart 


ct vil Ly t? 


l rtant enterprise in the re f | 
ce Of alae iit iea ‘ 
is the choice and enticet1 
14 7 sail 
ul not be left wholly t 
7 | ] ‘ . P 
hools with the least attractive { 
snmtioatod ae J 
continued excellence of the teac £ 
i vh le ea ] scl 1 she Id t 
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he ir cs ula in educati 1 


te wv | el helptul tact 


he semi Tt craduate eores 


tes This I have never heard 
ften a school hesitates 


»run t ta ingster when it sees available 


ne kely to surprise it by serious failure 

So we see schools taking 

ce men of the middle ages 

( men ten or fifteen 

( ! t ut to be competent 
( oO ace 

D e for all candid men to confess 


t 
attract their best 
ypment of gradu- 
seemed to help. The 
k invite few of their 
their staffs. They market 
In salesmanship 
As teachers’ 
rel ind then work miracles. This 
one of the 


eve 
te w rk 


t { I ict elsewnere 


ment bureau, 1s 
en to graduate study. Such 
weak than the 
ne ng can get good places in other 
I f the reasons why these 

hers more often 

certain that gradu- 

r in recruit- 
that 
is serving as 
merit. 
will 
excellence, but 


1 ‘ ’ 
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Sa a ae +, ses It is possible 


‘ rthv tests of 


luate degree 
to a pass-mark 


te work as a vesti- 
to the thesis that 
S( m ef ! aw teaching any able man 
Complete 

te work is good for 
se \ the inquiry whether 
ne differ k might not attract more and 
the bar with 
pect ful practice is not easily per- 
bel and take the 
not contrive 
1ate work that would appeal to 
\ l re spective of any 
uucht on their rt that they might wish to de- 
te their teaching If we thus led them 
number of 
eraduate work 
rht give t of the delights of unfettered 
the fun 


t+ter ‘ ‘ \ man 7 7 é tor 


hins l time ( uld we 


the t we not induce a 
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er . ‘ ne +7 ect} ition, of 


might thereby tempt 


1 1 1 
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rem tod te rouch life. The kind 
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and enterprise and originality will not be content 
to listen to lectures and take notes. There 
a time when men with capacity for intellectual 
initiative are eager for the opportunity of intel 


comes 


lectual initiative. Such is the kind of man we 
want in law teaching, and for such a man should 


we choose our bait. 

The bait that I should pick for such a purpose 
would be planned to give men something of the 
fun of teaching and something of the fun of solving 
puzzles and submitting the solution to the world. 
Law-review men profess to enjoy their law-review 
work and to disrelish the hampering restrictions 
under which it is done. To such men we should 
give encouragement and aid in every bit of writing 
they wanted to do. To some of them we should 
give a stipend for some form of tutorial work. This 
might consist of conferences with students on the 
work of their regular courses or of initial presenta- 
tion of parts of a topic to small groups. It would 
often be feasible for a teacher to open a topic in 
his regular class and to leave the development of 
the topic to a graduate student who will meet no 
more at a time than he can feel at home with. Ever 
since we hit upon the the mechanical 
device of the case method, we seem to have for- 
gotten the possibilities of flexibility in teaching 
methods. We are all aware of the need of students 
for more individual attention than is possible in 
our large classes. With a little thought we might 
meet this need and at the same time open up new 
opportunities for graduate students. 

These possibilities are open to schools which 
conduct no formal graduate work. Where there is 
graduate work so-called, I should like it as little 
formal as possible. I might require teachers to give 
graduate lectures without requiring students to 
take them. I doubt whether any single subject is 
so essential to the equipment of a law teacher that 
I would impose it as a requirement in the curricu- 
lum. I am convinced that it would be of value to 
a student to listen to a master in any subject, but 
I should leave it to the student to decide whether 
he wished to do more than listen. I am not con- 
sidering requirements for degrees, for I am not 
interested. So long as graduate degrees are not 
demanded for law teachers, we might hope to be 
spared from those students who can acquire educa- 
tion only by degrees. 

What I am suggesting is in the nature of the 
apprentice system current in many university de- 
partments. A. graduate student is given some part- 
time teaching and paid a stipend. He begins to be 
judged by what he can do rather than by the marks 
he got as an undergraduate. I have a notion that 
there are some fine minds that have not forged to 
the front in law-school marks. I know that high 
grades are attained by minds mediocre in every- 
thing but a mechanical knack. Not all minds come 
to full bloom at the age of twenty-four or twenty- 
five An apprentice system might attract some 
third-year students with powers not hitherto fully 
revealed. There is a restraining formalism about 
both our class discussions and our examinations 
which puts a premium on some mental traits and a 
discount on others. These other traits may be 
different without being inferior. 

Among those whom I should like to turn into 
aw-teachers are many who now stray into other 
pastures. We have lured Cook from 


success of 
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physics and Pound from botany. I should like to 
lure the Cooks and Pounds who in their under- 
graduate days are headed for physics and botany. 
Most college classes have students who have de- 
cided upon the academic life because they know 
that matters of the mind are of main moment to 
them. I do not think of any one who entered law 
school to become a teacher of law. We are men 
who planned to practice law and then for some 
reason or other turned from practice to teaching. 
The change may have been due more to an aversion 
to practice than to an inclination toward a life of 
thought. It would be well if we could add to our 
numbers those who from their youth are eager for 
the quest that is the quest of the teacher and the 
the scholar. We can promise them that the law 
can match any of her sisters as an adorable mistress 
for intellectual embrace. 

It is easier to point to a star than to hitch your 
wagon to it. 
ticular plan will serve to raise the standard of in- 
tellectual insight and intellectual reach in future 
generations of law teachers. Of this I am sure, 
however, that we shall continue about as we are 
unless we sincerely and eagerly want to be different. 
We cannot become different without paying some 
of the costs of being different. The chief cost that 
I can foresee is some sacrifice of what we com- 
monly regard as the most effective pedagogy. In 
our present emphasis on popular pedagogy we ally 
ourselves with the high-schools rather than with 
our fellow graduate departments of the university. 
Many of the ablest men in other graduate faculties 
lack those special qualities which make teachers 
stimulating to large classes. Until we seek eagerly 
for men of this calibre and make adjustments in 
our programs and our methods to find work for 
them, we are not likely to advance much beyond 
our present state. 

Sometimes I dare to question 
that passes as successful pedagogy 


whether much 
is really the 


most stimulating and effective teaching. Unsuc- 
cessful pedagogy is sometimes the product of 
mental mediocrity, but by no mean always. It was 


not in the case of Willard Gibbs. Sometimes it is 
the product of mental faculties far too acute and 
penetrating to indulge in the make-believe and the 
dogmatism characteristic of many a popular class 
room performance. I would not imply that what 
currently passes as good teaching requires absence 
of mind or that it cannot be achieved with presence 
of mind. Yet I know of skill in lexicological dispu 
tation that makes highly accredited teachers out 
of men whose minds would not seem discerning o1 
creative to men of parts outside the law. There 
have been popular pedagogues who have done their 
perfect work with what President Eliot in talking 
to some theologians referred to as their intellectual 
frugality. 

Law and theology have something in common 
in their emphasis on received doctrine. This has 
some bearing on superficial success in pedagogical 
performance. Those who accept the assumption 
that law is more of a system than it is and who are 
willing to use force or fraud to attain logical sym- 
metry in the class-room may go through the 
motions of manipulating the case-method with an 
external grace not attainable by those who have 
the scepticism and the imagi make a 


ition that 


I have no confidence that any par-. 


man a master in probing into the phenomena of 
nature. What an impious person has called the 
tight articulation of loose artificialities is a not 
uncommon characteristic of much legal talk. Such 


talk can create intense interest in the class-room, 
but I question its fundamental 
Legal verbalistics can develop skill in turning legal 
somersaults without greatly fertilizing the facu 
ties demanded for major intellectual ope 


educational value 


Perhaps the cost of caring less for pedagogy and 
more tor mind would not be so serious as some 
of us may fear. 

The sands are almost run and I cannot elab 


orate several things that were in my mind when | 
began to write. I meant to construct a composite 
picture of a law-school dean and a law-school fac- 
ulty in the throes of choosing new colleagues. 
Deans differ one from another as do other stars 
in glory, but I find them commonly fearing an 


with a_ sched 


approaching September morn t 
tine hat 
ting now 


course and no one to give it, seldom refi 
simple it is to make a shift and omit some courses 
until there comes to mind some one who would be 
wanted for other than curriculum considerations. | 


find deans and faculties looking for pegs for present 
holes rather than for the best pegs for whom holes 
may be made. I find deans striving to get staff and 
curriculum so fixed that they will stay put 


though experience shows that year 


I find considera 


several years, 
after year there must be changes. 
tion of new appointments left to times of assumed 
crisis instead of being regarded as the perennial and 
most important administrative problem with which 
deans and faculties have to deal. I find faculty dis 
cussion of the qualities of prospects rendered diffi- 


cult by the fact that there cannot be frank discourse 
on the qualities of those whom they are to join. It 
is hard to describe defects of perception so that 


they will be perceived as defects by those who 
share them. The indirection by which we 
have to run discussion in faculty town-meetins 
not yet developed into the fine art that 
if the indirection is to continue. 





All this is of minor importance if we are bent 
on staying as we are. We breed our kind well 
enough if we like the kind. The kind seems on the 


whole well suited to what must remain our primary 
task. It is robust and sure-footed in familiar pas- 
tures. Yet one may imagine other strains which 
might be crossed with ours to get foals more like 
those that win the ribbons in other university fairs 
Year by year come significant works in 


and literature, significant advances in science, un 
matched by anything of corresponding significance 
in law. It cannot be because the field of law is 
sterile soil We have fruits to assure us of the 
contrary. There springs to your at 
massive and illuminating treatise with that rare 
combination of a wealth of learning and a creative 
power to make the law more and more in its ow! 
image. There come to my mind two slender vi 
umes, one written by a student and the other by 


a judge, which refute any notion that new insigh 
cannot play on familiar material and familiar pr 
cesses in law as in anything else. The field 
is not sterile and there are workers wl 
the way. If we are laggard it must be 
lack the zeal or because we are so consumed witl 
other tasks that our zeal availeth not 





— 











o1 
th 
le 


it, 
hi 
id¢ 
ch 





i 


> 


eT 











x’ T ‘ 1 - len 
Ni e outstandin 
in the profession he 


passed when Judge Simeon 

E. Ba at hi New Haven, Conn., 
on Jan } ge Baldw one of the founders 
( the \ an Bar 
Association and later be 
came its President. His 
life was one tf eminent 
public ser Twice 
Governor tf his state, 
Chief Just of its 
highest tribunal, for 
many yea! disting- 
uished teach f law at 
Yale Unive ty, author, 
member of 1 learned 
societies the extent of 
his activitie nd the 
range of | interests 
and Sympat were 
alike remar} le 

News of h death 
brought forth tributes 
from leader n state 
and _ natiot President 
W hitmar f the Amer- 
ican Bar \ ciation, 
promptly appointed a 
committee to attend the 
funeral, which took place 
on Feb l (Othices at 
the State ‘| tol at 
Hartford ve closed 
during the afte yn of 
the interment nd the 
General Asset after 
passing res tions on 
Judge Baldv death, 
adjourned as a tribute of 
respect to | memory 
Governor John H. Trum- 
bull and il delegat from the General 
Assembly were present last rites, as were 
also city and state officials, prominent in the 
American Bar Associatio ler Organizations 
with which Ju Baldwin had been associated, and 
representative f Yale [ 

The Re hard H. Clapp, pastor of the 


United Chu 
win belor ged n that occ: 
and career in memorable 
“For two generations 
one of the best known a1 
this communit) state 
leader in his pr n 
came out of a er 
it, a fit successor to tl 
humanists who fought and 
ideal of self-government the 
character was congenial t 
sonal and corporate life, 


SIMEON EBEN BALDWIN, 1840-1927 





and inspiring figures 
and in our na- 





SIMEON EBEN BALDWIN 


company of those who would build a City of God 
through law and disciplined thought and life based 
on great principles. 

“An austere and utter integrity marked every 
action. He considered it his duty to do his best in 
all things he attempted, 
whatever the task, small 
or great. His mind was 
alert, penetrating, in- 
cisive and _  capacious, 
keen in analysis, creative 
and constructive through- 
out, with a_ prophetic 
look toward possible 
new developments. He 
regarded truth and only 
truth as tolerable, no 
matter where the search 
for it might lead. This 
was combined with a 
passion for justice 
through the ordering 
and application of legal 
tradition and practice 
to meet present needs 
and changing  condi- 
tions. 

“He had the temper 
and outlook of the 
statesman and_ great 
public servant whose 
concern is to ‘promote 
the general welfare and 
secure the blessings of 
liberty.” As he walked 
our streets and made his 
own intimate acquaint- 
ance with all this neigh- 
borhood he was thinking 
constantly of the bene- 
fits the public might 





tradition an 


he Green, to which Judge Bald- 
summed up his life 


or Baldwin was 
influential men of 
was recognized as a 
nd abroad. He 


added luster to 
statesmen and 
for the noblest 


has known. His 
fty ideal of per- 
belonged in the 





have in the space and 
beauty of great park areas and the orderly develop- 
ment of a community life. Education was his con- 
stant concern. His own extraordinary sweep of 
interest in all the higher concerns of the mind, and 
his companionship with the great spirits of all ages, 
accompanied his desire that all men might share in 
these treasures of the human spirit. 

“Under the sovereign compulsion of duty he 
moved, preoccupied with serious concerns, austere 
and grave with the ‘antique Roman’ in his manner, 
yet rich in his human relationships, commanding 
the honor and affection of his students, with an un- 
forgetting and utter loyalty to his friends which 
evoked their loyalty and constant high regard in 
return; in his family peculiarly regardful of every 
obligation, giving the utmost that a noble mind and 
tender heart could bring to the enriching of the 
family life. Under all his reserve there was warm 
appreciation, rich sympathies, a thoughtful and 
compassionate regard for human need. 
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“His character was formed and developed ut 
der the sanction of great religion. In his conviction 
a noble manhood and worthy society are made most 
possible by a life in God His mind moved in 


harmony with those lofty souls who see all life 
under the discipline of the eternal righteousness 
and perfected in the fellowship of infinite love. His 
devotion to his churcl t and unstinted 
and he was ever a fellow worker with all who seek 
and obey the ultimate truths in which the spirits 
of men are made free.” 


1 Was COI 


We are glad also to give here a tribute by 
Chief Justice George W. Wheeler, of the Connect 


cut Supreme Court, written for and at the request 
of the Associated Press 

“Judge Baldwin lived his long fe, filled to 
the measure with great and enduring professional 
and public work; to the very end this happy war- 
rior could look back 1 long past, and beyond 
the present, and find his faith undimmed in the 
things which had seemed good and true to him 
throughout his life, and find his belief in the in- 
tegrity of the law and 
and his faith in our government, and in our peopl 
unshaken. If others « 
of the good he did not kis 
happiness of his life 

“T may not recount or dwell upon the countless 











activities of his life. Certainly there has been no 
man who has lived fo! 

tury comparable to him in national and interna- 
tional repute, or in achieving work He was be- 
yond question the ¢ man Connecticut has 
produced in that time. He was among the foremost 
lawyers of the state and nation; his seventeen years 
of service as a Justice and Chief Justice o 
state in a court, perhaps never excelled in ability 
and accomplishment among us, stamped him as a 
Jurist who possessed not only a very wide knowl 
edge and understanding of the law, but the quali- 


fairness and 


among us f ie past half cen 


reatest 


ties of good judgment, sound sense, ' 
impartiality of view, which never sacrificed the 
public for the private interest, and a steadiness of 


purpose and courage which never deviated froin the 
course his conviction and co1 ence pointed out 
His service as Governor fot ir years demon 


strated his capacity for the statesman’s place; he 
was meticulous in carrying | 7 
and there was a wholesomen: 
capacity about his service that made us proud of 
Connecticut, when, wherever we went throug 


the Union, we were certain to hear inquiry from 
men of highest place of Governor Baldwin. Hi 
was not an advertised repute He it was who 
originated and largely carried t ugh the revival 


of the Yale Law School and for many years gave 


i 
to it its greatest prestige through the classes he 
taught, and turned back to its drooping treasury 
l 


the salary he had earned Judge Baldwin has 
achieved high eminence in many fields, but his old 


Ga I 
pupils regard his work as teacher and lecturet 
in the class room, as more distinctive and weightie« 


in influence upon human life than any other pot 
tion of his work Probably in his day not a half 
dozen teachers of the law in our country could be 


placed in his class. He was a great teacher, as 


Theodore Dwight was, and as long as the pupils 
of either remain among us neither of these great 
teachers will be forgotten. In my day at Yale in 


the Academic department and in the Yale Law 











School, there were two teachers wl rl 
enced most my life, my work and 
William Graham Sumner and Sime 
No doubt there have been mat tl 
land who could speak a like truth 
“Judge Baldwin must have kt ( 
» were So OvVé helmingly in | 
ecticut neve Dut one fr ( 
ur reverence and affection for 
That was in 1893, when an unhappy 
The 
me , 
f J 
1 4 
must possess. udge Baldwi 
the practice ol the law, on the ber 
tive place, but also in many s« 
tory, in soc al s ence, educat { 
ligion. He was the author of | 
on as great a variety of subjec 
recall in my litetime. is he 
I d ready, his , 
seemed to be al 
his instant dis] 
rk was marvelou 
ibsolute. His 
é on and in sé 
the Justi 
in his Supreme ¢ rt say that Judge 
sit at the table, while they talk 
portant opin ind orders, at ( 
had finished a first draft, read it t 
would approve it without a correct 
“When an International Sox 
ludge Baldwin was its President re 
there from all over the world. V 
I asked him in what languag« é 
conducted, he nswere Frenc ) 
preside, put the motions, 1 
peeches ove the pé iod the < 
French?’ [This modest man rt 
\W\ heeler, l had no trouble with it.’ 
“We who are lawyers cannot | 
the influence Judge Baldwin | 
profession. He was foremost in « 
nected with the advancement of t 
the law. He helped organize The 
Association, did for years much 
tant work, was its President and 
most important committees H é 
out in our profession an unsp é 
present and inspiring influence. O 
thing like this, the soul of the | 


rig J 

better open to human effort than t 
of justice and right between n 
tween man and the State.’ The 


} wld } + 
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rights of man as man, without a sincere reverence 
institutions of human justice, without pa- 
lf-forgetful, chivalric devotion to his 

“These things he believed, lived and taught. 
In every relation of life he was true to highest 
i a generous citizen, a 


ideals He Vas a good 


staunch and tolerant friend. His family life was a 
very be | example. As a man he was just and 
kindly, true to his convictions, unbending in duty, 
lending a hand always, looking up and not down, for- 
ward and not backward. He wore a cold exterior 
yet it « a warm heart. His religion was a 


s faith of the unfaltering kind. When 


[ saw hin t, months ago, he had just had read to 
him some the inspired words of Saint Paul. Yes, 
Judge Ba n was a great man, he was more, he 
was a g - 

\t ng the letters and te legrams of condolence 
to the fami is the following from Chief Justice 
Taft 

[ to you my deep sympathy in the 
death of 3 father. He has left a noble and in- 
spiring reco! f unselfish devotion to duty and of 
remarkable public service He stands out as one 
of the men in the history of Yale who have exempli- 
fied the hig t traditions. He was a great jurist 
and lawy¢ 1 great educator, a law reformer and 
and a rate historian. I had the honor of his 
friendship for many years and I mourn his going 
but rejoice in the valuable lessons of his conscien- 
tious and us« life.” 

The foll ing brief biographical note, taken 
from “WI Who in America, gives some idea of 
the re kable extent and variety of Judge Bald- 


b. New Haven, Conn., 


Feb. 5, 1840 wer Sherman and Emily ( Perkins) B; A. B. 

ale, 1861, A 1864; studied law at Yale and Harvard; 
(LL.D., Har 891, Columbia, 1911, Wesleyan, 1912, Yale, 
191 imitt to bar 1863; m. Su Winchester, Boston, 
186 I 869-72, prof. law, 1872-, Yale; asso. justice, 


189 7, chiet tice 1907-1910, Supreme Court of Errors 





of Conn.; gov. of Conn., terms 1911-13, 1913-15. Mem. 
commn, to revise gen. statutes, Conn., 1873, and for simplify- 
ing legal procedure, 1879; mem. commn. and drew report 
for better system of taxation, 1885; chmn. to revise state 
taxation system, 1915-17. Pres. Am. Bar Assn., 1890, Am. 
Social Science Assn., 1897, New Haven Colony Hist. Assn., 
1884-96, International Law Assn., 1899-1901, Am. Hist. Assn., 
1905, Assn. Am. Law Schs., Conn., Soc. of Archaeol. Inst. 
of America, Conn. Acad. Arts and Sciences, 1905-18, Am. 
Polit. Science Assn., 1910, Am. Soc. for Jud. Settlement of 
Internat. Disputes, 1911-12; associate Institute International 
Law, 1921; mem. Am. Philos. Soc., Am. Antiq. Soc., Nat. 
Inst. of Arts and Letters; corr. mem. Mass. Hist. Soc., 
Colonial Soc. of Mass., L’Institut de Droit Comparé; dir. 
Bur. of Comparative Law of Am. Bar Assn., 1907-19. Author: 
Baldwin’s Connecticut Digest; Baldwin’s Cases on Railroad 
Law, 1896; Modern Political Institutions, 1898; (co-author) 
Two Centuries’ Growth of American Law, 1901; American 
Railroad Law, 1904; American Judiciary, 1905; The Rela- 
tion of Education to Citizenship, 1912; Life and Letters of 
Simeon Baldwin, 1919; The Young Man and the Law, 1919. 


The special committee of the American Bar 
Association appointed by President Whitman to 
attend the funeral was as follows: Moorfield Storey, 
of Boston; Francis Rawle, of Philadelphia; Henry 
St. George Tucker, of Virginia; J. M. Dickinson, of 
Chicago; Frederick W. Lehmann, of St. Louis; 
Secretary of State Frank B. Kellogg; General Peter 
W. Meldrim, of Georgia; Elihu Root, of New York; 
Judge George T. Page, of Illinois; Hampton L. 
Carson, of Philadelphia; John W. Davis, of New 
York; Robert E. L, Saner, of Texas; Charles E. 
Hughes, of New York; Chester I. Long, of Kansas; 
Charles S. Whitman, of New York; John H. Voor- 
hees, of Sioux Falls, S. D.; William P. Mac- 
Cracken, Jr., of Chicago; Edward A. Armstrong, of 
Newark; Major Edgar B. Tolman, of Chicago; 
Jesse A. Miller, of Des Moines; Judge Wil- 
liam M. Hargest, of Harrisburg; Amasa C. Paul, of 
Minneapolis; William C. Kinkead, of Cheyenne; 
Henry Upson Sims, of Birmingham; James 
F. Ailshie, of Coeur d’Alene; J. Weston Allen, of 
Boston; Frank Pace, of Little Rock, Thomas Z. 
Lee, of Providence; William Brosmith, of Hart- 
ford, and George E. Beers, of New Haven. 
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A Department Devoted to Recent 


300ks in Law and Neighboring Fields and to Brief Mention 


of Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 





Among Recent Books 





HE Law and Procedure of International Tribunals, 
Te J. H. Ralston, Revised Edition, Stanford, Cal., 

1926, pp. 512. Since the publication of the first 
edition of this work in 1910, there have been instituted 
numerous claims commissions and arbitration tribunals 
whose conclusions must be added to the record of those 
reported in Moore’s Digest of International Arbitration, 





La Fontaine’s Pasicrisie, La Pradelle’s collection of 
arbitral awards and the records of occasional arbitra- 
tions. Notable among these arbitrations are the Brit- 
ish-American Claims Arbitration under the treaty of 
1910, The Mixed Claims Commission, United States 
and Germany, under the treaty of Berlin, the two claims 
commissions between the United States and Mexico, 







































The Mixed Arbitral Tribunals sitting under the treaty 
of Versailles and related treaties, the Permanent 
Court of Arbitration at the Hague, many of whose 
important decisions date since 1910 and the Permanent 
Court of International Justice. Mr. Ralston has also 
obtained the valuable manuscript report of Helio Lobo 
reporting the decisions of the Brazilian-Bolivian 
tribunal. 

This great amount of source material Mr. Ralston 
has digested and classified in a work which, in its sec- 
ond edition, is certain to be even more useful than the 
original edition. To the person engaged in working 
out the legal relations between individuals and foreign 
governments, including the procedure of prcsecuting 
claims against foreign governments diplomatically or 
through arbitral channels, the volume is invaluable as 
an aid and as a guide to the sources. The principal 
chapters of the book are entitled Treaties and their 
Interpretation, Commissions (of arbitration), Parties, 
Citizenship, Procedure, Evidence, Damages, Rights and 
Privileges of Aliens, Attributes and Limitations of 
Sovereignty, Responsibility of Government, Prescrip- 
tion, War, Maritime Law \ppendices contain the 
State Department Claims Circular, the Hague Conven 
tions for the Pacific Settlement of International Dis 
putes, and the Statutes and Rules of the Permanent 
Court of International Justice. The author, with his 
well known aversion to war, includes the awards under 
the heading of War reluctantly, denying them the char- 
acter of law. But after all, human affairs are con 
ducted according to rules and even in war the thing to 
wonder at is how many of them are observed. Neutral 
claims also tend to maintain a control over belligerent 
arbitrariness, and will justify the term “laws of war” 
until that institution is in some way abolished. 

In the face of so much that is useful to the pro 
fession of international lawyers, extended criticism 
would be captious and need be directed only to minor 
matters and suggestions of improvement in later edi 
tions. The awards of arbitral commissions represent 
only one phase of the international law they deal with 
The diplomatic settlement of similar issues is to the 
student of equal importance, but this was beyond the 
author’s goal. There is, moreover, a growing body of 
literature on these subjects, found in 
Strupp, Schoen, Decenciére and others, and in period 
icals. Some of these criticize in illuminating fashion 


books such as 


some of the awards summarized by the author. This 
literature, largely European, is noted by Mr. Ralston 
to but slight extent The author himself, though 


capable of critical comment, has refrained for the most 
part from a critical judgment upon the awards re- 
corded, but has presented his digest or summary of 
the awards under a given head mainly in chronological 
order. Many of them are inconsistent and contra- 
dictory. It is, moreover, dangerous to cite the de- 
cisions of such tribunals as the Mixed Claims Com- 
mission, United States and Germany, and United States 
and Mexico, or the Mixed Arbitral Tribunals under 
the treaty of Versailles without emphasizing the fact, 
in relevant places, that these courts operated under 
treaties which often intentionally set aside the rules of 
international law in the matter of international claims 
It is doubtful whether such treaties in these particulars 
strengthen the growth or reign of law. Only a few of 
the decisions of the Mixed Arbitral Tribunals are 
noted, though the omissions may be due to the fact that 
the author considered them to 


1 
! 


considerable degree 
biased. Yet the decisions on bond valorization claims 


might well have been included, together with those 
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of the Mixed Court Commission, United States and 
Germany, found in the Valorization Agreement and 


Rules of May, 1925. The Santa Ysabel award is not 
discussed, nor the important, if not altogether unchal 
lengeable decision of Mixed Claims Commission, 
United States and Germany, sustaining the claim of 
an American citizen arising out of an assault upon an 
alien. That Commission also had something to say 
on conditional awards. On the doctrine of uti pos- 
sidetis the important memorandum of John Bassett 
Moore prepared for the Panama-Costa Rican Arbitra- 
tion might have been included. Only a few boundary 
awards are discussed, possibly because most of them 
contribute but little to the law. The classifications of 
topics is often more untechnieally practical than scien 
tific. Other minor criticisms could be offered. On the 
whole, however, the new edition is to be welcomed not 
only because it is unique in the field, but because it will 
be exceedingly useful to arbitrators and to all those 
occupied with the law of international claims 
Epwin M. BorcHarp 

Yale University Law School 

Studies in the Period of Baronial Reform and 
Rebellion, 1258-1267, by E. F. Jacob. 1925. Oxford: 
Clarendon Press, pp. xiv (2) 443. (Oxford Studies in 
Social Legal History. Edited by P. Vinogradoff, vol 
XIII.) This volume is written exclusively from legal 
records. It is not written around the personality of 
Simon de Montfort; it is not a history of the Barons’ 
War; its emphasis is not upon the barons, nor upon 
the political aspects of their struggle with King Henry 
From the personal and local data of legal records Dr 
Jacob seeks to answer the question “whether . . the 
program of the reformers—or at least a section of 
them—in 1258 did not embrace a more genuinely popu 
lar aim than that of recalling the King in respect for, 
and trust in, his great feudatories”; and, if it did, 
“what judicial and what legislative action was taken in 
the interest of the non-baronial classes, and with what 





success.” His first study, on “The Provisions of Ox 
ford and Local Reform,” follows the attempts to 
remedy local grievances due to maladministration by 


royal and seignorial officials. The second study deals 
with the misdeeds of both parties during the war, the 
effect of the tenurial changes caused by the confiscation 


of estates after Evesham, and the enforcement of the 
redemption clause of the Dictum de Kenilworth under 
which the reformers regained their confiscated estates 

Students of history will find that the Provisions 
of Westminster and the Provisions of Oxford, studied 
in various texts, appeal as stages in one evolutionary 
program ; will find new light upon the recreated office 
of justiciar; confirmation of Stubbs’s view regarding 
the communitas bacheleriae, with new evidence on the 
meaning of “bachelor” but not much as to the “com 
munitas”; a mass of data on the economic dislocation 
and social misery and disturbance of the period. The 
main conclusions are that the primary purpose of the 
French administrative clauses of the Provisions of 
Westminster (omitted from the official Latin text of 
the Statutes of the Realm) was “the creation of ma 
chinery for supervising local officials and for ensuring 
that the voice of men who understood local admin- 
istration and the point of view of the lesser landhold 
ers should be heard in the government”’; that Simon's 
support “was not purely feudal auxilium but comprised 
also the help of numbers of smaller tenants”; that the 
whole movement sprang, “ultimately, from the 
vital needs of the humbler as well as of the more im 
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portant members of the community” (86-7, 126, 141- 
4). It follows that the name “Barons’ War” imper- 
fectly describes the movement ordinarily so character- 
ized ; that one must modify Stubbs’s judgment that the 
reformers’ government was “intended rather to fetter 
the king than to extend or develop the action of the 
community at large”; that at least of Earl Simon’s 
program this was not true, as was illustrated in his 
Parliament. Dr. Jacob and Professor Vinogradoff still 
refer to him as a brilliant foreign adventurer of “prob- 
lematical cl ter,” whose championship of reform is 
explicable by saying, in Stubbs’s words, that he 
“had genius interpret to the mind of the nation”; 
but Dr. Jacob’s volume does something to reveal the 
mind of the nation, and tends to show that Earl Simon 
really did interpret it. 

The law student will find in the volume much new 
information the history and procedure of special 
eyres. - Also this: that “where the magnates failed the 
lawyers succeeded. It is they who were to embody 
later in the Statute of Marlborough the clauses which 
indicate unmistakeably a drift away from the rigidities 
of feudalism favor of the smaller tenant” (142-43, 
cp. 329 “Perhaps the real reformers of the period 


are the judges lawyers who have to their 


credit a less evident but far more enduring change in 
the judicial system than the barons in other spheres” 
(331) FRANCIS S. PHILBRICK. 
University of Illinois 
Delinquents and Criminals: Their Making and 


Unmaking William Healy and Augusta Bronner. 
(Judge Bake: yundation Publication No. 3.) The 
Macmillan Company, 1926. Pp. 317. This volume is 
an extremely luable contribution to the literature on 
crime. It contains a statistical treatment of the biolog- 
ical, psycholog and social factors operating in the 
cases of a large number of delinquents. However, 
the most significant feature of the work is the pres- 
entation of complete data relating to the effect of va- 
rious punitive 1 reform measures employed. 

“Any sound rebuilding of social and legal treat- 
ment of delin y and crime must have as its foun- 
dation established facts, such as are presented in this 
volume. It is lazing that modern civilization, with 
all its frank de mn to conceptions of efficiency, has 
not yet undertaken thoroughly critical studies of what 
really are the results of its dealings with delinquency 
and crime.” 


For 1 urposes 


| f the study of the conditions of oc- 


currence of crime, four thousand cases are studied. 
Half of the nu r are from Chicago, and half from 
Boston. In comparing delinquency in the two cities, 
with a smaller iber of cases, it is shown that the 
treatment of offenders in Chicago is considerably the 
less effective. In fact, it is revealed that 69% of the 
vouthful male offenders in Chicago become adult of- 
fenders. This shows the inefficiency with which the 


problem is handled in that city and the unsatisfactory 
social attitude wl obtains there 
A large number of factors are studied as they 
relate to the occurrence of crime: heredity, social and 
economic conditions, health, etc. Complete statistical 
data are given but startling fact is brought out in 
the discussion 
The most significant findings relate, of course, to 
the treatment of juvenile offenders. It is concluded 
nstitutions are no adequate solution 
that the group which continues in 
be differentiated from 


of the problem, ar 
delinquency into adult life cannot be 





the group of “successes” in relation to any social or 
biological factors. It is, however, suggested that plac- 
ing in foster homes is the most effective method of 
handling cases. This point is made tentatively because 
the number of cases is not sufficient to give statistical 
reliability. 

The crude data from which all conclusions are 
drawn are supplied in a lengthly appendix. 

ENGLIsH Bacsy. 
University of North Carolina. 


As usual the standard work by R. M. Montgomery 
on 1927 Income Tax Procedure (Ronald Press, 2 vol., 
pp. 1486+-586. $16.00) makes its appearance at a 
time when an adequate review would appear too late 
to benefit our readers. The alternative, of merely 
signaling a few outstanding differences from the pre- 
vious edition, is less serious, in view of the extent to 
which the annual work has become known. Last year’s 
volume two, on the Excess Profits, Capital Stock, Gifts 
and Estate Taxes, has not been included in the present 
work which deals solely with the Income Tax. In the 
main this material is arranged as in previous years, 
although the rapid growth of new matter has made 
necessary a drastic reduction in the discussion of prob- 
lems arising under the earlier income tax laws. For 
such as are specially interested the door is still open 
by means of footnote references to earlier editions 
where such discussion can be found. The outstanding 
change is the placing in a separate volume of the vastly 
growing subject of practice before the Treasury, the 
Board of Tax Appeals and the courts. With some 
16,000 appeals pending before the Board it is plain that 
the mutter of procedure before it is of great practical 
importance. A hurried examination indicates that the 
author has succeeded in attaining his usual logical and 
clear style of arrangement and treatment. Last but not 
least, prospective readers should not fail to examine 
the brief and trenchant preface in which the author 
diagnoses some of the ills of our present tax laws and 
gives his view regarding remedial measures. 


The University of Chicago Press is publishing a 
companion volume to Professor Edith Abbott’s “Immi- 
gration” (reviewed October, 1924) entitled Historical 
Aspects of the Immigration Problem (pp. 881. $4.50), 
which like its precedessor is a source-book of diverse 
items bearing on its subject, which deals with the 
causes of emigration, the economic and criminal prob- 
lems raised by immigration, assimilation movements 
and public opinion on all of the foregoing. The history 
stops with the year 1882, when federal control first 
came into effect. The sources drawn upon are of the 
widest dispersion and indicate not only the author’s 
industry but also her mastery of the material available 
for use. With such knowledge and experience it is to 
be hoped that she will find it possible to prepare a simi- 
lar compilation for some cr all of the time since 1882. 


In The Financial Policy of Corporations (revised 
edition of a book originally published in 1919) by A. 
S. Dewing (New York: Ronald Press, pp. 1281. 
$10.00) a working manual is provided on the problems 
of financing and refinancing corporations, as well as 
on their financial policy during operation. A constant 
stream of illustration and example from actual Amer- 
ican financial history gives life and spirit to the sub- 
ject. The book should appeal to a wider circle of read- 
ers than that principally aimed at by its author. Not 
only those managing corporate affairs will find it use- 
ful; it will also prove a mine of information to the in- 
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vestor who is trying as best he can to substitute intel- 
ligent action for the haphazard choice that he is now 
so often forced to make. 

Of importance to legal historians is a Bibliography 
of Early English Law Books compiled by Prof. J. H. 
Beale for the Ames Foundation and published by the 








Harvard University Press (pp. 304. $7.50 Under 
separate chapter headings are titles dealing with stat 
utes, decisions and treatises, with a final chapter group 
ing the books according to their printers. ‘here are 
also reproductions, in an appendix, of woodcuts found 
in these volumes. E. W. PuTTKAMMER 





Leading Articles in Current Legal Periodicals 


LLINOIS Law Review, February (Chicago)—Er- 

ring Judges of the Fourteenth Century, by Wm. R. 

Riddell; State Highways and Interstate Motor 
Transportation, by B. C. Gavit; Delivery in Gifts 
of Chattels, by Philip Mechem. 


Yale Law Journal, January (New Haven, Conn.) 
—A Proposal as to the Codification and Restatement 
of the Ultra Vires Doctrine, by Robert S. Stevens; 
Future Trusts for a “Husband,” “Wife,” or “Widow,” 
by Stewart Chaplin; Historical Development of the 
Law of Business Competition, by Franklin D. Jones. 


Michigan Law Review, January (Ann Arbor, 
Mich. )—“Is the Rule in Shelley’s Case Abolished as to 
Wills?” by Thomas Amory Lee; The Competency of 
Testamentary Witnesses, by Alvin E. Evans. 


Harvard Law Review, January (Cambridge, 
Mass. )—Amendment of the Bankruptcy Act, by James 
Angell McLaughlin; Preliminary Questions of Fact in 
Determining the Admissibility of Evidence, by John 
MacArthur Maguire, Charles S. S. Epstein; The 
Susiness of the Supreme Court of the United States 
A Study in the Federal Judicial System, VI, The 
Judicial Conference, by Felix Frankfurter and James 
M. Landis. 

Boston University Law Review, January (Boston) 
—Land Running Covenants in Massachusetts, by Al- 
bert S. Bolles; The Dual Sovereignty, by George A 
Sweetser. 

California Law Review, January (Berkeley, Cal.) 
—The Law of Co-Operative Marketing, by Theodore 
R. Meyer; Some Pitfalls in Federal Practice, by Ed- 
ward F. Treadwell; The Justice of the Peace System 
in the United States, by Chester H. Smith. 


Georgetown Law Journal, January (Washington, 
D. C.)—The Dred Scott Decision, by Horace H. Ha- 
gan; The Opinions of the Attorney General and the 
General Accounting Office, by O. R. McGuire; Meth 
ods of Protecting the City Plan in Outlying Districts, 
by Charles W. Tooke; The Role of the Supreme 
Court of the United States in the Settlement of Inter- 
state Disputes, by James Brown Scott; The Power of 
the President to Remove Officers of the Army, by 
Elbridge Colby. 


The Canadian Bar Review, January (Toronto) 
The Modern Evolution of Civil Responsibility, by Mr 
Justice Mignault ; The Ownership of the North Pole, 
by A. R. Clute. 

Dickinson Law Review, January (Carlisle, Pa.)— 
Waiver of Tort in Pennsylvania, by Fred S. Reese. 


St. Louis Law Review, December (St. Louis, 
Mo.)—Redrafting The Code of Criminal Procedure, 
by Herbert S. Hadley; Impeachment as a Remedy, 
by C. S. Potts ; The Courvoisier Case, by O’Neill Ryan; 
The Senate Reservations in Geneva, by Arnold J. Lien. 





Virginia Law Register, January (Charlottesville, 
Va.)—Progress of the Proposal to Substitute Rules of 


Court for Common Law Practice, by Thomas W 
ton; Line of Demarcation between Felonies and 
demeanors as Marked out by Statute and the Fe 
eral Courts, by Alexander Sidney Lanier; Liability of 
Conditional Sale Vendee for Deficiency When Prop 
erty Retaken, by Michael Cooper; Problems in Crime, 
by Richard Harding Armstrong; Why we Break 

tain Laws, by Louis F. Jordan. 


— WF 


Kentucky Law Journal, January 
Ky.)—Benefit of Clergy, by Newton F. Baker; The 
Four Constitutions of Kentucky, by Richard Priest 
Dietzman; Some Modern Tendencies of th 
Charles S. Whitman. 


University of Cincinnati Law Review, January, 
(Cincinnati)—Problems in the Law of Radio Con 
munication, by Frank S. Rowley; Some Ohio Prol 
lems as to Future Interest in Land, by Charles ¢ 
White ; Judicial Admissions, by Otis H. Fisk 


Indiana Law Jaurnal, January (Indianapolis, Ind 
—Rearranging the Indiana Judiciary, by Theophilus J 
Moll; Punishment for Contempt of Court, by Hugl 
Evander Willis. 

The Law Quarterly Review, January (London and 
Toronto )—Scottish Prize Cases and Modern 
by T. Baty, D. C. L., LL. D.; Re-entry for Forfeiture 
The Case of Elliott v. Boynton, by A. T. Denning 
Some Notes on the Year Books and Plea Rolls, by W 
C. Bolland, LL. D.; The Passing of the Property and 
The Risk Under a C. I. F. Contract, by H. Goitein 
LL.D.; Tenant by the Curtsey of England, by Fred 
erick Edward Farrer. 


Heresies 


Dickinson Law Review, December (Carlisle, Pa 
—Ethical Basis of the Law of Defamation, by Fowler 
Vincent Harper. 


Law Quarterly Review, October (London)—TI 
Present State of Analytical Jurisprudence, by His 
Honour Judge Dowdall, K. C.; Sir Thomas Erskine 
Holland, I—by Professor A. Pearce Higgins, C. B. E 
K. C. II—by Professor J. L. Brierly, O. B. E., B. C 
L.; Joint Tenancies Under the Law of Property Act, 
1925, by Ronald R. Formoy, L. L. M.; The Growth 
and Scope of Extraterritoriality in China, by G. W 
Keeton, Reader in Law and Politics in the University 
of Hong Kong; French and English Civil Procedure, 
A Parallel, II by A. C. Wright; The International 
Status of Berar, by S. G. Vesey FitzGerald, I. C. S 
Certiorari and The Revival of Error in Fact, by D 
M. Gordon. 


The Lawyer and Banker, November-December 
(New Orleans, La.)—Outlook for Real Estate Mort- 
gage Bonds; Covenants for Title by Elliott Judd 
Northrup 
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REVIEW OF RECENT SUPREME COURT DECISIONS 





Power of Senate to Compel Recalcitrant Witness to Appear and Testify in Investigation — 
Federal Trade Commission Has Power Under Clayton Act to Order Corporation to 
Divest Itself of Ownership of Stock in a Competing Corporation But Not of Physical 
Properties Acquired Prior to Proceedings — Variance Between Pleading and 


- Under Anti-Trust Act—Combination to Regulate Employment of Sea- 


Right of Patentee to Fix 


Prices at Which Patented Article 


Shall Be Si Id 





By Epcar Bronson TOLMAN 


Law—Power of Legislative Body to 
Compel Witness to Testify 


Constitution 


The senate has power by attachment of the person, 
to compel a recalcitrant witness to appear and testify in 
procure information reasonably neces- 
and efficient exercise of the legislative 


an investigation to 
sary for the proper 
function 
Op. 370; Sup. Ct 
ry f timely interest in that it 
powel fa legislative 
before it touch 
matte t e the subject of legislation 
e ( rt ull statement of the facts upon 


he product of the in 
estigatior nduct of Harry M. Daugherty 
tort General of the 
ted Stat Daughert ecame Attorney 
General M M21 at held office from that 
late unt enation in March 1924. During 
he later pi that time charges of misfeasance 
ind nonfe the Department of Justice, 
e he v vising head, were brought to 

he attent Senate by rious members of 
became in- 
tent fT { t the practice ind defic iencies 
herance f the adminis- 

ition of |] he result is the appointment 
ivestigation and 


; trys ' ‘ ; ; n 


the adopt lution authorizing and direct- 
investigate 
the failure eherty to prosecute violators 

d to prosecute 
Messi | Doheny, Forbes and their 
he nited States, 
is well as ot res, and to report to the Sen- 
ite The 1 ithorized the committee to 
l tnesses, and 


ommittee 
S. Daugherty, 
ther ’ y G to appear 
fore it wit ks and papers of the Mid- 
ind Natio1 Vashingt Court House, 
hio. He sres the summons and thereupon 


ther nd pe nall erved on him 


books and 





papers. He again failed to appear and offered no 
excuse for his non-appearance. 

The Senate thereupon adopted the following 
resolution : 

Whereas, The appearance and testimony of the said 

M. S. Daugherty is material and necessary in order that 
the committee may properly execute the functions im- 
posed upon it and may obtain information necessary as 
a basis for such legislative and other action as the Senate 
may deem necessary and proper: Therefore be it 

Resolved, That the President of the Senate pro tem- 

pore issue his warrant commanding the Sergeant at Arms 
or his deputy to take into custody the body of the said 
M. S. Daugherty, wherever found, and to bring the said 
M. S. Daugherty before the bar of the Senate, then and 
there to answer such questions pertinent to the matter 
under inquiry as the Senate may order the President of 
the Senate pro tempore to propound; and to keep the 
said M. S. Daugherty in custody to await the further 
order of the Senate. 

Pursuant to this resolution a warrant was is- 
sued directed to the Sergeant at Arms, but not 
to his deputy. A deputy thereupon was ordered by 
the Sergeant at Arms to execute the warrant. The 
deputy then took the witness into custody at Cin- 
cinnati for the purpose of bringing him before the 
bar of the Senate. Daugherty thereupon sued out 
a writ of habeas corpus in the district court for 
the purpose of obtaining his release and the dis- 
trict court granted the writ. The deputy prayed a 
direct appeal to the Supreme Court, which was al- 
lowed under Sec. 238 of the Judicial Code as then 
in force. There the ruling of the trial court was 
reversed. The opinion of the court was delivered 
by Mr. Justice Vandevanter, 

The importance of the case may be well illus- 
trated by the following excerpt from the opinion 

We have given the case earnest and prolonged con- 

sideration because the principal questions involved are 
of unusual importance and delicacy. They are (a) 
whether the Senate—or the House of Representatives, 
both being on the same plane in this regard—has power, 
through its own process, to compel a private individual 
to appear before it or one of its committees and give 
testimony needed to enable it efficiently to exercise a 
legislative function belonging to it under the Constitu- 
tion, and (b) whether it sufficiently appears that the 
process was being employed in this instance to obtain 
testimony for that purpose. 

Before discussing the principal constitutional 
problems which cause great importance to attach 
to the case the court disposed of certain minor and 
rather technical points raised by the witness. 

The first of these minor questions was a two- 
fold one, (a) that there was no provision in law 
for a deputy Sergeant at Arms and (b) even if 
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there were the deputy could not lawfully act in 
this case because the warrant was not addressed 
to a deputy. In answer to this assertion the Court 
pointed to a standing order of the Senate providing 
for deputies and empowering the Sergeant at Arms 
to act through a deputy although the orders were 
addressed to him personally. 

Another point raised was that there had been 
no oath or affirmation of probable cause in support 
of the issuance of the warrant. It was urged by the 
witness that this was in violation of the provision 
in the Fourth Amendment that “no warrants shall 
issue but upon probable cause supported by oath 
or affirmation.” This contention also was rejected 
as unsound for reasons stated as follows: 

The constitutional provision was not intended to estab- 
lish a new principle but to affirm and preserve a cherished 
rule of the common law designed to prevent the issue 
of groundless warrants. In legislative practice committee 
reports are regarded as made under the sanction of the 
oath of office of its members; and where the matters 
reported are within the committee’s knowledge and con- 
stitute probable cause for an attachment such reports 
are acted on and given effect without requiring that they 
be supported by further oath or affirmation. This is not 
a new practice but one which has come down from an 
early period. It was well recognized before the consti- 
tutional provision was adopted, has been followed ever 
since, and appears never to have been challenged until 
now. Thus it amounts to a practical interpretation, long 
continued, of both the original common law rule and the 
affirming constitutional provision, and should be given 
effect accordingly. 

The learned Justice then called attention to 
supporting analogies drawn from judicial practice 
where commitments on attachments are made with 
out warrant for contempts committed in the pres- 
ence of the court or based on the courts own knowl- 
edge of default. The point was further illustrated 
by the case of issuing warrants on indictments 
based on the grand jurors’ personal knowledge 
without further oath or affirmation. Discussion of 
this point was then concluded with the statement 
that: 


We think the legislative practice, fortified as it is 
' 


by the judicial practice, shows that the report of the 
committee which was based on the committee’s own knowl 
edge and made under the sanction of the oath of office 
of its members—was sufficiently supported by oath to 
satisfy the constitutional requirement. 

The last minor point relied on by the appellee, 
Daugherty, was that an injunction issuing out of 
a State Court made the attachment by McGrain 
unlawful. This contention was summarily disposed 
of by pointing out that the injunction, so far a 
the record disclosed, was in no wise directed to pre- 
vent the witness from testifying, but was granted 
merely to preserve intact the books and records of 
the Midland National Bank. 

The Court before proceeding to a considera- 
tion of the principal questions in the case took care 
to state precise limitations on the scope of the de- 
cision. These were, first, that nothing concerning 
the production of books and records was involved 
because the second subpoena made no reference 
thereto, and second, that no ruling was in order on 
the duty of the witness to answer any specific 
question. 

Then followed a statement of the first main 
question presented for decision, 

Whether the Senate—or the House of Representatives, 

both being on the same plane in this regard—has power, 
through its own process, to compel a private individual to 






appear before it or one of its committees and give test 
mony needed to enable it efficiently to exercise a legisla- 
tive function belonging to it under the Constitution 
In support of the conclusion that the Senate 
has such power the court relied upon several argu- 
ments: the vesting of legislative power in Congress 
with power to make all laws necessary and propet 
to carry out the delegated power, precedents from 
the usages of parliament and colonial legislatures, 
analogies from state practices and decisions, and 
precedents in the decisions of the Supreme Court 
but chiefly on the argument that it was incidental 


to the legislative power vested in Congress by the 
Constitution and a power implied from the grant 
of power to make all laws necessary and prope! 


for the carrying out of the powers delegated. 


With reference to the first line of authority the 
learned Justice said: 
In actual legislative practice power to secure needed 
information by such means has long been treated as an 
attribute of the power to legislate. It was so regarded 


in the British Parliament and in the Colonial legislatures 
before the American Revolution; and a like view has pre 
vailed and been carried into effect in both houses of Con- 
gress and in most of the state legislatures 
Illustrations of acquiescence in the practice 
were given in the investigations of the 
expedition in 1792 and of the raid of John Brown 
in 1859. At the time of the latter inquiry considet 
able discussion was evoked in the Senate as a re 
sult of the refusal of Thaddeus Hyatt to appea 
before it in answer to a subpoena. A resolution 
was carried directing commitment of the witness 


until he should signify his willingness to testify. 


Several state decisions were cited in sup 
port of the holding. Two quotations, one from 
a Massachusetts case and the other from a New 


York case, are particularly interesting. In Burn 
ham v. Morrison the Massachusetts court said 


“The house of representatives has many duties t 
perform, which necessarily require it to receive evidence 
and examine witnesses. . . . It has often occasion t 
acquire a certain knowledge of facts, in order to the 
proper performance of legislative duties. We therefore 
think it clear that it has the constitutional right to take 
evidence, to summon witnesses, and to compel them t 
appear and testify. This power to summon and exami 





witnesses it may exercise by means of comr 
In Wilckens v. Willet in commenting on 
whether this power is vested in the House of Repre 
sentatives of the United States the New York ¢ 
of Appeals said: 
“That the power exists there admits of no doubt what 
ever. It is a necessary incident to the sovereign power 
making laws; and its exercise is often indispensable t 





great end of enlightened, judicious and wholesome leg 
islation.” 
The court then examined four of its own priot 


decisions and summarized their effect as follows 


While these cases are not decisive of the question we 
are considering, they definitely settle two propositions 
which we recognize as entirely sound and having a bear- 
ing on its solution One, that the two houses of Cor 
gress, in their separate relations, possess not only suc! 
powers as are expressly granted to them by the Consti- 
tution, but such auxiliary powers as are nec¢ 
appropriate to make the express powers eff 
the other, that neither house is invested with 
power to inquire into private affairs and c 
closures, but only with such limited power 
is shown to exist when the rule of constit 
pretation just stated is rightly applied 





In concluding discussion on this branch of the 
- 
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With t review of the legislative practice, congres- 
i we proceed to a 
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i court decisi 
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process t re it iS al esse 


wer of inquiry—with 
ntial and appropriate 

It was so regarded 
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history—the Hoyse 
ving votes of Mr. Madi- 
service in the convention 
ves special significance 
1ave employed the power 





the provisions are not 
I it, held by this Court in 
the cases wv reviewed, are intended to be effectively 
exercised, at efore to carry with them such auxiliary 
i opriate to that end. 
yn in aid of the leg- 
not involved in those cases, the rule 
s applicable here. A legis- 

islate effectively in the 
tion respecting the conditions which 
legislat ntended to affect or change; and where 
I ly d lf ssess the requisite 

s true—recourse must 
Experience has 
rmation often are 
yn which is volunteered 
t some means of 
mpulsion at ntial to obtain what is needed. All 
( ve Constitution was 
framed ar ted In that period the power of in- 
s regarded and employed 

a necé ppropriate attribute of the power 
thering in it. Thus 

nking, as we do, that the 
h mit the legislative 
ntended to include this attribute 

1 that 1 function may be effectively exercised. 


was 


app 


rmati 


wisely Of 


+ that + requests for such inf 


so 


vortance was whether 
‘t it appeared that the testimony sought here 
rmance of a legislative func- 
been emphatic in its 

the in this 
f legislation, but 
because the resolu- 
to “obtain in- 
legislative and other 
necessary and 
Phe ew of the lower court may be 


llowing language of its opinion: 


power 
ise as Dell t in furtherance < 
rr owner! 

on had stated that its purp« 
mation n¢ ry tor I 


se was 
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110m as the senate deem 


OT T 
ps 


doing is not in- 
vestig g it is investigat- 
the former torney General. What it has done is 

t I » doing it is exercis- 
power to do.” 


“What t te is engaged 


‘ ttorney General's fice 


| as no 


erroneous on the 
pursuant to which the 
arrant was issued, clearly stated that the pur- 
yse of the it tigation was to secure a basis for 
as expressed by the court 


to be 


ound that t resolution, 


The secot I lution—the one directing that the 
testimony is sought 
with the pur taining “information necessary 
on as the Senate 
vowal of con- 
at we think is 
esolution directing 
sibility of “other 
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action in the 
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this indefinite and 
roceeding.. The 
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+ rit or that there is no ther 


ce thus expressed the view of 


right view in our opinion is that it takes nothing in- 
ferable from the earlier one. It is not as if an inad- 
missible or unlawful object were affirmatively and def- 
initely avowed. 
We conclude that the investigation was ordered for 
a legitimate object; that the witness wrongfully refused 
to appear and testify before the committee and was law- 
fully attached; that the Senate is entitled to have him 
give testimony pertinent to the inquiry, either at its bar 
or before the committee; and that the district court erred 
in discharging him from custody under the attachment. 
Mr. George W. Wickersham argued the case 
for the United States and Messrs. Charles | 
Vorys and John P. Phillips for the witness. 


The Federal Trade Commission—Powers of— 
The Clayton Act 

The Federal Trade Commission has power under the 
Clayton Act to order a corporation to divest itself of owner- 
ship of stock in a competing corporation and to enjoin it 
from thereafter obtaining control of the physical properties 
of such corporation but the Commission has no power 
under that act to compel divestment of physical properties 
actually acquired prior to the institution of proceedings. 

Federal Trade Commission v. Western Meat Com- 
pany and other cases, Adv. Op. 196; Sup. Ct. Rep. v. 
47, 175. 

These three cases referred to in the opinion as 
Nos. 96, 213 and 231, involved the consideration of 
the powers of the Federal Trade Commission to pre- 
vent violations of the Clayton Act. The act pro- 
vides in substance that no corporation shall acguire 
stock of one or more other corporations by Stock 
ownership where the effect of such acquisition may 
be substantially to lessen competition between 
them, or restrain commerce or tend to create a 
monopoly. The Commission is vested with juris- 
diction to hear cases involving supposed violations 
and to order that the offender “cease and desist 
from such violations and divest itself of the stock 
held or rid itself of the directors chosen contrary 
to the provisions” of the Act. There is no extra 
provision in the Act authorizing the commission to 
direct the offender to divest itself of anything other 
than shares of stock. 

In these cases the facts in the first, the Western 
Meat Company case No. 96, differed from those of 
the other two cases. In that case the respondent 
company had acquired all the stock of the Nevada 
Packing Company and had held it since 1916, but 
had not taken over the property of the latter com- 
pany. A proceeding was started in 1919 to dissolve 
this combination and the Commission entered an 
order directing that the respondent company divest 
itself of all the stock purchased and also of all 
property necessary to the conduct of the business 
of the corporation over which it had acquired con- 
trol. 

In the other two cases the general state of facts 
was the same, but the further significant circum- 
stance appeared that prior to the institution of pro- 
ceedings before the Commission the controlling 
corporations had become actual holders of title to 
the plants and other physical properties of the com- 
panies whose stock they had acquired. The Com- 
mission, nevertheless, entered similar orders in all 
three cases directing that the original title-holders 
be reinvested with their properties and that the 
offending companies divest themselves of all the 
physical properties to which they had become title- 
holders. It will be noted that the order in the first 
case went beyond the facts shown, because there 
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had been no actual transfer of pl ical properties 
and other assets. 

The lower court held that the Commission 
acted beyond its power in issuing all the orders 
respecting the physical properties because it was 
empowered to act only with respect to control by 








virtue of stock ownership, thus rejecting the cot 
tention of the Commission on this point 

The cases were then taken to the Supreme 
Court by writ of certiorari where the contested 
rulings were affirmed in the latter two but modified 
in the first by a divided court [he prevailing 
opinion was written by Mr. Justice McReynolds. 

First in order was considered the Western 
Meat Company case wherein the court modified the 
ruling of the lower courts on the ground that the 
proceeding having been instituted before any 
acquisition of the physical properties, the un- 
doubted grant of power to direct divestiture of 
stock warranted the entry of such order in relation 
thereto as would make the divestiture effective, and 
that to allow such acquisition after the institution of 
the proceeding would defeat the end which the 


legislation was designed to meet This appears 
clearly in the language of the o n 


The purpose which the lawmakers entertained might 





be wholly defeated if the stock could be further used for 
securing the competitor’ perty And the same result 
would follow a transfer to one ntrolled by or acting 
for_the respondent 

Although the respondent held the capital stock 
the plant and other property of the Nevada Packing 
Company had not been quired. 7 Commission directed 
that it so divest itself of all this st as to include it 
such divestment the Packing Compar plant and pt 
perty necessary to the operation thereof, etc. Taken liter 
ally, this goes beyond the situation re iled by the record, 
but the order must be ynstrued wit gard to the exist 
ing circumstances. Divestment f the stock must be 
actual and complete and may not effected, as counsel 
for respondent admitted was intend y using the con 
trol resulting ther 1 to secure title to the posses 


sions of the Packing Company and then to dissolve it 





Properly understood, the r was within the Com 
mission’s authority, and the court below erred in directing 
the elimination therefrom of the e-quoted words 
(The injunction against the acquisition by petitioner ot 


the plant and property of the Nevada Packing Co.) Its 


decree must be modified accordingly and then afhrmed 
The views of the lower courts in the othe! 
cases were reversed, however, on the ground that 
the transfers of property had been consummated 


. i 
before proceedings were instituted before the Com 
mission. The distinction was laid down clearly 1 


the following word 


The court further ruled, in effect, that as the stocks 


of the remaining thre mpanies were unlawfully ob- 
tained and ownership of the assets came through them 
the Commission properly) rdered the holder so to dis 
possess itself of the properties as store prior lawful 
conditions. With this we cannot agr« When the Con 

mission institutes a proceeding based upon the holding ot 
stock contrary to §7 of the Clayt Act, its power 1s 
limited by §11 to an order requiring the guilty persor 
to cease and desist from su h violation, effectually to divest 





itself of the stock, and to make 
The Act has no ap ation to ownership of a competi 
tor’s property and I " 
by the Commission, even th ugh this was 








through stock unlawfully held t se 

was to prevent continued holding of stock and the { 

evils incident thereto. If purchase of property 

duced an unlawful status remedy is provided throug! 
the courts. The Comm ssiot vithout authority under 


such circumstances 


The distincti 
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learned Justice said 
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I 4 i n 
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e of opinion that 1 
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e of stock. The « 
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nmis n shoul 





dissenting opinion of Mr. Justice 
found untenable any distinction bas 
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that the transfer occurred before t 
tion of proceedings before the ( 
view and the reasoning supporting it were express¢ 
in a brief opinion which is here reprint 
In my opinion, the purpose of §7 of t iyton A 
was not, as stated by the Court, merely 
tinued holding of the stock and the pe 
dent - el t 
resulti I ( 
rore ¢ t 
njunc n 
f the in 
in viol pit 
ment é my] 
of the assets, the Cor n coul | 
retransfer of the assets, so as to render ¢ 
f divestiture of the stock. I see n is 
not, likewise, do this although t ( 
n securing the assets of the controlled 
he Commission instituted a proceeding. 5S 
nclusion n d in §11, whicl 
y the im enever it “shal 
lieve that K 1 S iolating } 
the earlie set ns (Italics ours.) 
Case N 96 was argued | l 
, | 2 y 
Basick for the petitioners and Mr. ] 
for the respondent. 
712 > 7 
Cases Ni 213 and 231 were \ 
Herbert Knox Smith and James M 
spectively for the petitioners and | 
Basick for the respondents 


Anti-Trust Act—Variance Between Pleading 
and Proof Under 

There is no fatal variance between an indictment under 
the Sherman Act charging conspiracy to prevent 
facturers of other states from selling and delivering 
in state of accused and proof of a combination to refuse 
to handle articles made both inside and outside of the state 
by nonunion labor. 





Ct Rep \ +7 169. 

Prosecut was institute 5 
Act by an indictment charging 
conspiracy in restraint of interstate t 
merce. A, trial was had before a ju t 
fendants were found guilty. Ar | 
to the Circuit Court of Appeals wher: 1idgmet! 
of convictions was reversed u tl 
there was a fatal variance betwee 


and proof, or of failure of th 
legations. 
The indictment alleged tl 
were conspiring or combining t 
turing plants in Illinois and in 


selling and delivering building 

























































































pping [he proof was an agree- 
ment betv fendants by the terms of which 
union erel nts were not te work on nonunion- 
made mat ether it came from Illinois or 


reement related to building ma- 
ial k I] hi included door fit- 
tings, s rk, molding cornice, etc. The 


defendant I building contractors, Chicago 





The « ition was brought about for the 
reason that icturers outside of Chicago who 
employed 1 nion labor were underselling the 
local mant turers he combination was made 
to prevent t nflux of this lower-priced material 
pated in by manufac- 


tiret nt } nd lahoar nnint 


Che t question in the case was whether 
r not tl f facts supported the charges laid 
n the i ti t. On appeal to the Supreme Court 
it WV nspir: charged was proved. 
Mr. Justice Reynolds delivered the Court’s 


We thinl evidet ré nably tending to show 
ht about, and that, as 

I illed outside competi- 

hereby interstate commerce di- 

peded. The local manufacturers, 

l [ t through interstate 
mmet their itput and profits; they gave 
pecial l l ntractors; more union car- 
penters t ment in Chicago and their wages 
se were the incentives which brought 

rl mills outside of the 

go market greatly circumscribed or 

Id s increased; and, 

public paid ex- 


wer sulmcient to cover a 
the evidence 


Phe 1 r point considered by the Court 
vas the « f the defendants that the in- 
lictment vw t lie because the purpose was to 
shut out mill made inside Illinois as well as 
lid within the pur- 
rt summarily re- 


e purpose was 
vithin Illinois as 
The rime of restraining 
nterstat rough < natior s not condoned 
en feort trastate mmerce as well 
\ lone i? argue d for the peti- 
tioner, Messt ert W. Childs and Albert Fink 


he mill: Mr. Charles Maitland Beattie 


Anti-Trust Act—Combination to Regulate 
Employment of Seamen 
A combinati of shipowners and operators whereby 
they surrender control of employment of seamen on inter- 
state vessels is violation of the Anti-Trust Act, even 
though restraint of commerce results incidentally and with- 
out being the end for which the combination was created. 


inde? howners ls ution, Adv. Op 

168 Su { 17. 125 
The petit ere sought t enjoin the re- 
spondents fro taining what was alleged to 
be a combinat n restraint of interstate and for- 
i commerct ntrary to section 1 of the Anti- 
rust Act titions ul n behalf of him- 
self and all othe mbers of the Seaman’s Union 
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of America and alleged that the members of the 
respondent association control all or substantially 
all of the vessels of American registry engaged in 
interstate and foreign commerce on the Pacific 
Ocean. 

It was further alleged that these associations 
had formed a combination to control the employ- 
ment of all seamen on the Pacific coast. The asso- 
ciations were alleged to have agreed among them- 
selves to employ only such men as have obtained 
a prescribed certificate issued from their registry. 
This certificate was issued only on conditions fixed 
by the associations through the registry and con 
tained a personal history of the holder and was 
basis of his later employment. The certificate con- 
tained a direction to mnasters of vessels to employ 
the bearer only on the ship and in the capacity to 
which he was assigned. The associations fixed the 
wages and under the regulations each seaman was 
compelled to take the employment offered when his 
turn came on the lists at the registry or else none. 
The regulations consequently operated to deprive mas- 
ters of vessels of the privilege of choosing men accord- 
ing to ability for the places to be filled and to deprive 
men of all employment except on terms fixed by the 
associations through the registry. 

The petitioner alleged that he had been a sea- 
man for over twenty years and that the combina- 
tion had made it impossible for him to secure 
employment. His suit was to recover damages and 
to enjoin the respondents from continuing the 
combination. The trial court dismissed the bill 
on motion of the respondents and that ruling was 
affirmed in the Circuit Court of Appeals. On fur- 
ther appeal to the Supreme Court the decision was 
reversed and remanded. 

The petitioner contended that the combination 
resulted in the surrender of the shipowners and op- 
erators into the control of the associations in re- 
spect to employment and was in restraint of inter 
state commerce and consequently in violation of the 
Anti-Trust Act. The respondents took the position 
that there was no violation because ships were not 
articles of commerce and trade and because there 
was no allegation of an intent on their part to 
restrain interstate or foreign commerce. 

The contentions of the latter were rejected by 
the Court in an opinion delivered by Mr. Justice 
Sutherland. He first disposed of the point that 
the agreement affected the ships only and not 
articles of commerce by pointing out that ships are 
instrumentalities of commerce and within the op- 
eration of the commerce clause just as are their 
cargoes. 

The second contention of the respondents that 
no allegation was made of an intent to restrain 
commerce was rejected even less briefly. The 
learned Justice said with reference to this argument 
that: 

It is not important, therefore, to inquire whether, as 
contended by respondents, the object of the combination 
was merely to regulate the employment of men and not 
to restrain commerce. A restraint of interstate commerce 
cannot be justified by the fact that the object of the par- 
ticipants in the combination was to benefit themselves in 
a way which might have been unobjectionable in the ab- 
sence of such restraint. 

The essence of the decision is stated in the con- 
cluding language of the opinion as follows: 

Taking the allegations of the bill at their face value, 
as we must do in the absence of countervailing facts or 

(Continued on page 104) 
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SENATOR WALSH ON RULE MAK- 
ING POWER ON THE LAW SIDE 
OF FEDERAL PRACTICE* 


By RoscorE Pounp 


In connection with his views as to rule 
making by courts, it is worth while to note 
what Senator Walsh had to say when legis- 
lation was pending whereby the idea of a 
judicial council was made available for our 
federal judicial system through the device 
of an annual conference of the senior circuit 
judges under the presidency of the Chief 
Justice of the United States. Quite ignor- 
ing all experience of modern judicial organ- 
ization, and all that had been written on this 
subject, he assumed dogmatically that there 
was nothing for such a conference to do. 
“There is not any business, so far as I can 
see,” he said, “which they could transact.” 

Although this a priori pronouncement has 
been belied by the event, Senator Walsh is 
no less dogmatically confident in his proph 
ecies with respect to the proposal as to rules 
of court. He is sure that if the proposal is 
put into effect it will “entail a tremendous 
loss to the business interests of the country” 
because there will be no precedents “and 
consequently failures of justice would re- 
peatedly occur.” 

For these prophecies he vouches experi- 
ence under the Field Code of Civil Procedure, 
and English experience when the Judicature 
Act first went into effect. But the first was 
the pioneer effort at legislative regulation of 
details, and as to the second, while for a 


*Senator Walsh's address before the Oregon State Bar 
Association on this subject appears on page 87 of this issue. 


time there were many decisions on practice, 
they were very different from the sort of 


decisions on practice to which we are ac 


customed in this country under legislative 


regulation of procedure. They showed how 
to do things without obstructing justice in 
the cases in which they were rendered. 
Moreover, all twentieth-century experience 
in the English-speaking countries outside of 
the United States, is unanimous and decisive 
to the effect that courts can provide by rules 
of court a simple and direct procedure which 
lawyers can understand, and that the courts 
can apply their handiwork to advance rather 
than defeat the substantive law. 

So little a:tention has Senator Walsh 
given to the subject of which he speaks so 
confidently that he can assert that “Great 
Britain” adopted “substantially” the system 
of Field’s Code of Civil Procedure, notwith- 
standing the English system is a system of 
regulation by rules of court while the Field 
Code is a system of legislative prescribing of 
details, notwithstanding the former is a sys 
tem of notice pleading, while the other is a 
system of issue pleading, and although 
abundant accounts of the Scotch system, 
which differs radically from both, are acces 
sible. Quite ignoring all that has gone on 
for improvement of procedure since the 
Field Code, he assumes that Code is high 
water mark of procedural reform. He be- 
lieves that after some thirty states had 
adopted that reform there were still some 
eighteen states which obstinately adhered 
and still adhere to the deep Cimmerian dark 
ness of the old common law. He is even 
less informed as to the history and extent 
of the rule-making power of the common 
law courts. He asserts that the common 
law courts exercised a rule-making power 
“for the government of actions in the lower 
courts of Great Britain (sic) before the 
Parliament assumed to itself that function,” 
and in an address delivered recently at Chi 
cago carries this even further by asserting 
that this power belonged to a time when the 
King administered justice in person. He 
confuses the general rule-making power of 
the courts at Westminster with the super 
visory jurisdiction of the King’s Bench. The 
King’s Bench had reviewing and supervisor) 
power, but in addition the judges had a gen 
eral rule-making power for the government 
of procedure, and this power was exercised 
by American courts of analogous jurisdic 
tion down to the time when, at the end of 
the first half of the nineteenth century, 
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legislation began to take over the 
ulation of procedure. 


American 
detailed res 


Two main assumptions underlie Sena- 
tor Walsh’s argument. First, he assumes 
that a set of judge-made rules would of 
necessity be arbitrary, full of pitfalls and 
difficult to learn. He says they would have 
to be modelled on the common-law practice, 
or on the codes of civil procedure, or would 
have to be something wholly different. If 
the first, the code practitioners would “have 


If the second, he conceives it 
intolerable labor on the com- 
If the third, there 


to sweat.” 
would ent 


mon-law practitioners. 

would be a heavy burden on every one. But 
we are in the twentieth century, and every- 
where else in the English-speaking world 
of the pre such arbitrary, detailed, pit- 


unlearnable codes of rules, as 
long to the dead past. 
he assumes that the rule-mak- 
ing power the Supreme Court of the 
United States in equity may be ignored be- 
cause “practice and procedure at law must 
of necessity be very much more complex 
\s to this assumption, it is 
vhen equity procedure was 
England in the nineteenth 
the reverse was argued by 


fall bestre\ 
he forese es. he 


Second 


than in equit 
curious that 
overhauled 


century exact 


the equity practitioners. In equity the 
courts deal with transactions and situations 
of very much greater complexity than those 
which are cognizable at law. Equity has 
jurisdiction of long and involved administra- 


tive controversies with numerous parties 


and a great variety of interlacing claims. 
The old chancery practice was at least as 
involved and complicated and full of arbi- 
trary and « refined detail as the old com- 
mon-law practice. And when attacks were 


made upon chancery practice during the 
legislative reform movement, chancery law- 
yers argued that it must be so of necessity 


with no less confidence than that with which 


Senator W now argues to the same 
effect as to practice at law 

On the basis of these assumptions the 
Senator makes four arguments. First, he 
argues, the metropolitan lawyer who has 
business about the land will be at an advan- 
tage as compared with the local lawyer. 
Every local lawyer will have to learn two 
systems where the metropolitan lawyer will 
have to know but one. And this, it is said, 


will entail an intolerable burden upon the 
local lawyer. One might suggest that the 
hypothetical, peripatetic metropolitan lawyer 
would need to know the practice of his home 





jurisdiction, and consequently the two would 
be on an equality. But equality seems not 
to be the point. If one turns to the address 
delivered in April, 1926, before the bar as- 
sociations of Arkansas, Louisiana and Texas, 
and the recent address at Chicago, it be- 
comes apparent that the burden of Senator 
Walsh’s addresses on this subject is an ap- 
peal to the fear of local lawyers lest through 
a better procedure in the federal courts 
lawyers in metropolitan centers be enabled 
to do business in the local federal courts and 
thus deprive their brethren of the local bars 
of business which now comes to them. That 
such things can be urged by a Senator of 
the United States against a project which has 
been approved repeatedly by the lawyers of 
the nation through their representative or- 
ganization tells something of the spirit in 
which legislative regulation of procedure is 
carried on. 

Secondly, it is argued that as it is im- 
possible to make a code that will simplify 
arbitrary detail out of legal procedure, we 
might as well leave things as they are. This 
would be true if another code of civil pro 
cedure were proposed. But rules of court 
substitute for a rigid code a system by which 
rules are made in the light of experience 
with reference to the ends of substantive law 
and by those who will apply them. Every 
argument against a civil code is valid against 
the existing system and makes for judicial 
regulation of procedure. 

Thirdly, it is said that the Judges of the 
Supreme Court of the United States have 
no time to give to rule-making, although they 
have found time to make rules of practice for 
equity, admiralty, bankruptcy, and copy- 


right. It is said that the task will be never 
ending. There will be constant tinkering 


and constant revision exactly as the legisla 
ture constantly adds to and amends the de- 
tails of a code of civil procedure or a practice 
act. It might be said with equal truth that 
the legislature has no time to do what it is 
expected to do in the way of regulating pro- 
cedure as things are now. Whether pro- 
cedure is left to the courts or is committed 
to legislative regulation, in neither case will 
the details of investigation and drafting be 
done by those by whose authority the pro- 
cedural precepts are ultimately promulgated. 
The advantage is that where courts exercise 
a rule-making power they are better able 
than legislators to judge who may be relied 
on to do the work of investigation and draft 
ing. They are better able to judge when 
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investigation is needed and when aid in 
drafting should be invoked. 

Finally, it is urged that the proposal is 
unconstitutional. Indeed, this objection was 
urged against the adaptation of the judicial 
council to the federal courts through the de- 
vice of a conference of senior circuit judges. 
Here, as elsewhere, “unconstitutional” is apt 
to mean “unfamiliar.” Rural, agricultural, 
pioneer America did not call for exercise of 
many undoubted common-law powers of 
courts which are needed for the due ad 
ministration of justice in the urban, indus 
trial America of today. It does not follow 
that restoration of these powers is unconsti 
tutional because we have had little or no 
occasion to employ them. In such matters con- 
stitutionality is not something that can be 
determined a priori. It requires some knowl 
edge of the history of judicial organization 
and judicial power at common law. “What 
constitutes judicial power, within the mean 
ing of the Constitution, is to be determined 
in the light of the common law and of the 
history of our institutions as they existed 
anterior to and at the time of the adoption 
of the Constitution.” (State v. Harmon, 31 
Ohio State, 250, 258). Chief Justice Taft 
states the reason of this doctrine conclus 
ively in Ex Parte Grossman, 267 U. S. 87, 
108-109, as follows: 

“The language of the Constitution can 
not be interpreted safely except by reference 
to the common law and to British institu 
tions as they were when the instrument was 
framed and adopted. The statesmen and 
lawyers of the Convention who submitted 
it to the ratification of the Conventions of 
the thirteen States, were born and brought 
up in the atmosphere of the common law, 
and thought and spoke in its vocabulary. 
They were familiar with other forms of 
government, recent and ancient, and indi- 
cated in their discussions earnest study and 
consideration of many of them, but when 
they came to put their conclusions into the 
form of fundamental law in a compact draft, 
they expressed them in terms of the common 
law, confident that they could be shortly and 
easily understood.” 

Indeed, constitutionality of federal 
legislation conferring upon the federal Su 
preme Court the power to regulate pro 
cedure in federal courts by rules has been 
rested upon historical considerations by the 
highest authority. (Story, J., in Beers v. 
Haughton, 9 Pet. 358). 

While doubtful as to the judicial rule 
making power in all respects, Senator Walsh 


makes his main attack upon the constitution- 
ality of a rule-making power in the Supreme 
Court of the United States with respect to 
practice at law in the district courts of the 
United States. Yet that Court has long 
made rules of procedure for the district 
courts in equity, in admiralty, in bankruptcy, 
and in copyright causes. What is there that 
differentiates jurisdiction at law 
diction in equity, in admiralty, in bank 


[rom Juris 


ruptcy, and in copyright causes in this re 
spect? 

Looked at historically, as we must look at 
it, the matter is clear enough. The common 
law courts had regularly exercised a power 
of regulation of judicial procedure by rul 
of court down to the Revolution. It was 
not until the New York Code of Civil Pro 
cedure in 1848 that legislative regulation of 
every detail became the fashion. When 
Tidd’s Practice was published (1794) setting 
forth the procedure in England which ob 
tained at the time of the Revolution, practice 
was governed by “general rules and orders” 
made by the judges. The oldest of these 
rules then in force in the King’s Bench went 
back to 1604. In other words, we inherited 
a system of regulating procedure by rules 
of court, and practice at law in the United 
States is founded upon the rules of the courts 
at Westminster as adopted and modifi 
our courts prior to the taking over of the 
subject so largely by American legislatures. 

It must be remembered that as the Eng 
lish judicial organization stood at the time 
our constitutions were adopted, as a rule 
trials were not had in the courts at West 
minster. Trials at bar in the superior courts 
were rare. Causes were heard at circuit, 
and these trial courts were independent 
tribunals quite as old as the superior courts 
(1 Pollock & Maitland, History of English 
Law, 134 ff.).. When our constitutions 
were adopted practice for these causes was 
regulated by general rules of the King’s 
courts at Westminster, some of which had 
been in force since the seventeenth century 
The highest court in our several states has 
always been looked upon as the historical 
equivalent of the court of King’s Bench; and 
the Supreme Court of the United States at its 
first sitting adopted this analogy. Hence 
that court may constitutionally have the 
power to regulate the practice in the causes 
it has the power to review, as was the doc- 
trine at common law as between the courts 
at Westminster and the circuits 























































RULE-MAKING POWER ON THE LAW SIDE OF 
FEDERAL PRACTICE’ 





By Hon. Tuomas J. WALSH 
i States Senator from Montana 


the bat I favorably in the year 1916. It was reported un- 





M pi to talk to you this afternoon in a 
( ‘ about a-bill, now pending 


‘ 1 Cente + = 3 
ed States, to promul 


e “forms of process, writs, 
and procedure in 
urts of the United 

tem now in vogue, dat- 


Judiciary Act in 


SY pt ided that “the practice, 


ceeding in civil 

ilty causes in 

e United States, 

to the practice, 
eeding existing 

he irts of record of 
1it and district 
urt to the con- 
rds, it is pro- 
system under 
aw is the same 
federal court, to have 
in the federal 


r . ¢ 


e been before the 

State ring the entire period 
years, during 

has been in- 


an Bar Asso- 


n in Den- 
vas made the 
fact, admin- 

ne should judge 
e nt e1 either by the 


le associa- 


l t { t tl t res, or what 
is caust r furious as 

e ne per reports. The 

was, not particularly that | 

re and had pposed it but 

veal I, being but one of 

1 States Senate 

venteen members of the 

Cor e been able to prevent a 
although the 

tee and of the Senate were 


reason O 


favorably in the year 1925, by a decided majority, 
and was reported favorably within thirty days prior 
to the time that the country was advised it had 
been impossible to get any report from the Judiciary 
Committee on the bill. In 1916 a vote was taken 
upon the measure before the Judiciary Committee, 
then consisting of eighteen members, with the re- 
sult that nine members voted to make a favorable 
report, but when the minority report was drafted 
it was signed by nine of the eighteen members (two 
members not voting), one of the members having, 
after reading the discussion of the subject in the 
minority report, changed his view. The real minor- 
ity report—that is, the report representing the 
the members of the committee supporting 
the measure—was prepared by Hon, George Suther- 
land, now Associate Justice of the Supreme Court, 
than a senator from the state of Utah. 


views Ol 


The claims for the reform are: first, that a 
much to be desired uniformity in the practice as 
between the several states will result, and second, 
that the new system will simplify the procedure and 
thus contribute to expedition in the disposition of 
causes. It would undeniably bring about uniform- 
ity as between the several states, but it would un- 
questionably destroy the uniformity now prevailing 
between the practice in the federal courts within 
each state and that followed in the courts of the 
state in which such federal courts sit. Such a 
change would be eminently desirable to the prac- 
titioner whose business takes him into various 
states, but quite the reverse to the one whose prac- 
tice is in the state in which he lives. The man who 
stays at home would be required to learn two sys 
tems of practice, one to be able to appear and try 
cases in the state, and another which he, would be 
obliged to follow in the trial of cases in the federal 
court. As it is now, when he has learned one, he 
has learned both. To all intents and purposes they 
are identical, a subject to which I shall refer again 
In other words, every lawyer would be required to 
learn the two systems. It would impose an ex- 
ceedingly heavy burden upon any lawyer, even on 
the young practitioner whose ideas are not fixed 
and whose mind is active, but to those of more ad 
vanced age, who do not learn the new methods so 
quickly, who are wedded to the systems in which 
they were bred, it would be an almost intolerable 
burden. Moreover, the new system which would 
be inaugurated by the rules would approximate to 
the old common law system or it would resemble a 
revised code system or it would be something en- 
tirely different from both of them. If modeled upon 
the common law system, the man practicing in a 
jurisdiction governed by a code would have an 
awful time learning it. If it were modeled on the 
code system, the common law lawyer would sweat 
If it were different from both of them everybody 
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would have a difficult time in the preparation and 
trial of cases. 

I ask you what compensation is there in uni- 
formity in the practice in the federal courts of the 
various states for the heavy burden thus to be im- 
posed upon the bar of the country? But that is a 
relatively unimportant consideration. The more 
grave one is this: - As a matter of course, while 
the bar is endeavoring to learn this new system, 
mistakes will occur. There would be no precedents 
by which lawyers could be guided as to the true 
construction of these rules of procedure, and con- 
sequently failures of justice would repeatedly occur. 
It is easily conceivable that a man having the prac- 
tice of the state in mind would follow that in the 
federal court and eventually find himself wrong, for 
the lawyer instinctively follows the system with 
which he is familiar. Such failures, to be antici- 
pated, would entail a tremendous loss to the busi- 
ness interests of the country. It is in the nature 
of a tragedy when a good cause of action is de- 
feated because of an error in a matter of practice, 
and it is equally regrettable whenever a good de 
fense to a cause of action becomes unavailable be 
cause the practitioner has failed correctly to ob 
serve the rules of practice applicable to the case. 

Some one said, having in mind the amount of 
time that had to be devoted to the subject by the 
bar and judges, as well as to the losses to litigants 
in a business way, that the Statute of Frauds had 
cost the king a subsidy, but it was answered that 
it was worth two subsidies. Count up the loss to 
the business of the country that would result from 
the failure to observe some of these new rules of 
practice and tell me where the gain is to offset it. 

Repeating the question I addressed to you a 
few minutes ago, I ask, in all seriousness, what is 
the real advantage to be acquired by uniformity as 
between the different states as compared with the 
burden it would cast upon the lawyers and courts, 
and the loss to litigants necessarily incident to the 
change proposed? What difference does it make to 
the ordinary practitioner in the state of Oregon 
whether the practice in the federal courts in Mon- 
tana is exactly the same as it is in Oregon? Of 
course, if you have any lawyers who practice in 
Montana, as well as in Oregon, it would be some 
advantage to such lawyers, but to the rest of the 
lawyers there would be but one side of the ledger 
account, and that, the loss side 

But it is said that if this system were adopted 
and thus the practice became uniform throughout 
the United States in the trial of actions at law in 
the fedefal courts, the various states would speedily 
conform their system of practice to that prevail- 
ing in the federal courts, and thus there would be 
uniformity throughout the entire Union. The 
trouble is that the lessons of experience seem to be 
entirely lost upon those who are urging the adop 
tion of this alleged reform. The code system, de- 
vised by David Dudley Field and adopted in the 
state of New York in 1848, was speedily embodied 
in the laws of over thirty states of the Union. But 
there it stopped. No amount of persuasion, no 
encomiums upon the code system, notwithstanding 
the fact that Great Britain has in substance adopted 
it, has induced some fifteen or twenty of the re- 
maining states to change their systems of practice 
to that of the code or “reformed procedure,” as it 


is sometimes called. Moreover, the system of prac 


tice in the equity courts of the United States dates 
from the beginning of our government and follows 
the rules promulgated by the Supreme Court of the 
United States away back in the early 1820's, so that 
the system has been in operation for nearly one 
hundred years, and yet I do not know of a state 
in the Union that has modeled its equity practice 






upon that of the equity rules as prescribed by the 
Supreme Court of the United States. So there 1s 
no basis in our experience or in hist for the 


assumption that the states would modify their sys- 
tems of practice to make them conform to the rules 
that are thus to be established. 

Then, it is said that even now we have two 
different systems of practice, one in the state court 
and the other in the federal court of the same state, 
and that because, as you will remember, the Ju- 
diciary Act of 1789 provides that the practice in the 
federal court shall conform, not precisely but as 
nearly as may be, to the practice in 
thus giving rise to diversity. It is easy to unde 
stand, for instance, that the statute of a ite rela 
tive to a change of venue from one county to 
other county would not be applicable to the federa 
court, and therefore statutes in relation to change 
of venue applying to one do not apply to the other 
The instances in which diversity arises are plainly 
those where there is an obvious necessity for suc 
cases in which the state statute is inapplicable. For 
instance, state statutes ordinarily provide that p 
cess shall be served by the sheriff of 
That is inapplicable in the federal « 
rule is made that process shall be served by the 


marshal. There is some difference arising from the 
necessities of the case, but it is inconsequential. In 
all material particulars, the practice is the same, 
as you will all testify. 

As to simplicity, it is contended that the pre 
vailing systems of practice are complicated and 
confusing and ought to give place to the practic¢ 
proposed by the advocates of this ref a syste 


based on a few simple rules so plain that no one 


can go awry. By this system, it is argued, the enot 
mous loss of time devoted by members of the bar 
and re- 


and by judges of the court to studying 
solving questions of practice would be ol 
In the report of Senator Sutherland, made in 
the year 1916, to which I referred a few moments 
ago, most imposing tables were presented showing 
the number of questions of practice determined by 
the various courts of the nation, as indicated by the 
syllabi of the reports of the same; many of them, 
of course, not very important and not, perhaps, de- 
terminative of anything in the case, but some of 
them really formed the basis of the judgment of 
the court, either one way or the other 
Now that is to be regretted, but the 
question is, will all these troubles disappear from 


the practice of the law, as is claimed 


yviated 


preme Court makes the rules of practice in actions 
at law in the federal courts? It was assumed, it 
the report referred to, that questions f practice 
would vex no more when the procedure should be 
prescribed by the Supreme Court in just a few, 
simple rules that anybody could understand. The 
fact of the matter is that this few simple rules idea 


is not a new idea at all. That was the idea that 


inspired David Dudley Field. He was a great 
lawyer—a towering figure at the American bar. He 
had studied the subject of the codification of the 
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laws in re 1 to practice and procedure until he 
had no peer in his time and has had none since in 
his maste1 f that particular subject. He was 
obsessed th the same idea. He thought that the 
common | ystem was old and had outlived its 


usefulness. He advocated the adoption of a new 





system of simple rules that no one could misunder- 
stand and believed that out of it no questions 
of pra ( conceivably arise. Now that idea 
is perfectly chimerical. It has always been regarded 
as axiomat the law that it is beyond the in- 
genuity of the human mind or human talents to 
devise a f laws out of which controversies 
cannot | irise. It is impossible to conceive 
of all e stances 1 conditions to which 
most come t e applied. Take the 
Constituti the United States, a document as 
remarkabk the exactitude and clarity of its 
language t is for the statesmanship which it 
evidences. One hundred and thirty-seven years 
have g we are still strugglng to find out 
just exa t language means as applied to 
particul nces and nditions. 

What wv the result in the case of Mr. Field’s 
effort? When his code, consisting so far as he 
could possibl ke it with his genius, of a compila- 
tion of sim] rules, was put to the test, what was 
the result many question rt practice arose, 

» manifol re they l lificult of solution, 
that it be essary to issue a special series 
f reports ted exclusively to that subject, to 
id lay laily perplexities growing out 
the ne\ pposedly simple system. I might 
add that Great Britain, as you are all advised, back 
in the sevent ery justly reached the conclusion, 
as we had in 1 ountry generally some thirty 
vears bef that the old common law system 
ught t ‘ place t ne more modern. The 
judges I I f the yurts, one of the superior 
courts, being ithorized to prescribe rules for the 
trial of actior n the inferior courts, prepared such 
ules using Field code the model. Though 
every eff lade plification, a writer 
ipparentl) ( informed tells that between the 
years 18/75 a1 1890, a period of fifteen years, more 
than 4,000 estions of practice under ‘these rules 
were decide nd reported in, the English 

But it that great success has attended 
the appl ( he practice under 
which ¢ tuted and tried in the 
federal eued that similar satis- 
factory result ld attend the extension of it to 
the inst t law 

In t é great sagacity 

realize tl practice and procedure in actions 

it law must essit\ e very much more com 
lex than 1 ty where caust are disposed of 
vithout the int ention of a jury Regardless ot 
that, it will be borne in mind that the rules in 
equity a | he S pre e Court of the United 
States for the trial of actions in equity in the fed- 
il cou lly notl more nor less 
han a ¢ he rule equity that were 
ablished e Englis] urts of chancery 
ugh the centuries. So we have not only these 

les in equity thus established, but we have, in 
ses tice d procedure of the 





courts of chancery away back through the ages. 
How could a lawyer institute and try a suit in 
equity knowing nothing more about equity practice 
and pleading than he could gain by reading the 
rules in equity—the rules of the Supreme Court 
of the United States on that subject? The law 
schools of the country insist, as a necessary prepara- 
tion for admission to the bar, on the study of the 
principles of equity practice as they are elucidated 
in Story on equity, in three great massive volumes 
of Daniels on equity, and in a dozen different stand- 
ard works. But, notwithstanding our command of 
precedents running away back into the early history 
of the chancery courts of England and the aid of 
learned text writers, with all of that, we haven't 
got through with questions of practice under these 
equity rules. I dare say most of you have in your 
libraries a little volume by Judge Shiras on the 
equity rules of the Supreme Court. After each rule 
is a long list of cases decided by the federal courts 
construing and applying them. Indeed, the prac- 
tice in equity under these rules is so bafflixg to the 
ordinary lawyer that it is not an uncommon thing 
at all for one from a distant city to come to a 
practitioner at the site of the court and say—he 
may be a man of skill in his profession, familiar 
with the practice in the law courts—it is not an 
uncommon thing for such a man, confessing lack 
of courage or equipment for such a task, to ask for 
assistance from one more experienced. That has 
been my experience repeatedly. Men of skill and 
ability have admitted to me that the whole thing 
is a sealed book to them. 

But there is another difficulty that confronts 
us. It is proposed to invest the Supreme Court of 
the United States with a power, and that implies 
imposing upon the Supreme Court the obligation, 
to prepare this set of rules. Now I undertake to 
say that the Supreme Court of the United States 
is in no situation whatever to do this work. In the 
first place, there is not a member of the Supreme 
Court who has given this subject a tithe of the 
thought which was devoted to it by David Dudley 
Field, who, according to the views of a multitude 
of lawyers, utterly failed in his effort to write his 
ideal—a system of practice consisting of a few 
simple rules. In the next place, most of the mem- 
bers of that bench long since gave up the practice 
of law, or at least that part of it in which they were 
called upon to consider questions of practice. Aside 
from that, the court is now overburdened with 
work. At every session of Congress we are urged 
to enact legislation that will relieve the Supreme 
Court from the burden under which it labors and 
which taxes to the limit and beyond, every man 
who takes a seat upon that bench. The judges 
have not the time to devote to the subject. The) 
could not give it the consideration which its im 
portance demands, but, more than that, the magni 
tude of the task thus to be imposed upon the Su 
preme Court of the United States is something | 
am perfectly certain has not even been conceived 
of by those who seek to institute this reform. The 
Supreme Court would be obliged to farm it out to 
some kind of a commission who would be charged 
with the duty of doing this great work. No pro- 
vision is made for the creation of such a commission 
in the bill or for the paying of the commissioners 
who would do the work or even for the payment of 
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the necessary clerk hire in order that it might be 


carried on. 


But let us see what it is that the Supreme 
Court is asked to do. Pick up the statutes of your 


own state and look over your code of civil pro- 


cedure by which is prescribed the way suits shall 


be begun in your courts; when they may be begun; 


when and how service shall be made upon indi- 
viduals, upon corporations, upon associations ; how 
service shall be made by publication and unde1 
what conditions service may be had by publication. 
You next reach the subject of pleadings—what 
pleadings there shall be and how constructed; afte 
that you learn the provisional remedies; and how 
a jury shall be assembled and selected with the 
qualifications and exemptions of those called. Just 
let me refer to your code of civil procedure to indi- 
cate the scope of the work to be imposed upon the 
Supreme Court of the United States. It first dis- 
cusses forms of actions and, in the second place, the 
limitations of actions. 

In the various debates upon tl subject before 
the Judiciary Committee, the advocates of the pro- 
posed system, appalled at the complexity of the 
whole task and particularly that part dealing with 
limitation of actions, insisted that no provision need 
be made on that subject in the rules. Why not! 
It is well established in the law, by the Supreme 
Court of the United States, that the Statute of 


Limitations pertains to the remedy and not to sub 
stantive rights which are not, by the language of 
the bill referred to, in any way to be affected. 
Proceeding, the code takes up parties to ac 
tions—who shall they be? Who are necessary and 
proper parties? Who may or must be parties t 
actions upon promissory notes, actions against 
guarantors, against trustees of an express trust, 
and innumerable other classes of actions? Then we 
go on to the subject of the place of trial. Where 
must the trial take place Eventually we reach 
the subject of the commencement of actions, the 
subject of pleadings and the filing thereof, the verifi 
cation of pleadings, the general rules of pleadings, 
and mistakes in pleadings and amendments thereto 
Then we pass from title one to title two, having 
civil cases 


; 


to do with issues, trial and judgment of 
the mode of trial, and we come to the formation of 


the jury and the conduct of the trial; trial by jury, 
trial by court, and trial by referees; a chapter on 
exceptions; of new trial; of judgments in general; 


of judgments in non-suit; of judgments by confes- 
sion: of submitting controversy without action; of 
the manner of giving and entering judgment; of 
lien of judgment and final record; of execution; of 
homesteads and exemptions; of adverse claims to 
property levied upon; of levy and sale under execu 
tion; of redemption; of proceedings after executior 


of provisional remedies in law actions and particu 


larly the chapter of arrest and bail; of claim and 
delivery ; of attachments; of actions to recover real 
property; of actior n official undertakings; and 
for fines, forfeitures and so tl 

The idea advanced is that the Supreme Court 


1 
will settle all these matters by a few simple rules 


an idea that is absolutely and obviously absurd 


But, let us consider a moment this matter of 
provisional remedie Take the subject of arrest 
and bail, for instance What are the rules the 
Supreme Court will prescribe on the subject of 
irrest and hail ee e 4] tates of the | 


















































refuse to allow an arrest in a civil 
circumstances. That is true in the 
among others, where they insist tl 
rest in a civil action is a violation 
tional provision against impris 
The statutes of the various states 
arrest and bail differ widely. S 


it liberally, others only in rare instar 


subject of attachment. What will 
scribe? It must be realized that tl 
erning writs of attachment in the 
1: TI a ome * 4 
il ney daivide 





ikewise vary widel: 
two general classes: One class is 
the law of the state of California, 

an attachment in any action uy 
contract, whenever the debt becom 
eastern states they would not toler 
that kind. There an attachment « 
unless there is an element of fra 

debtor is endeavoring to dispose 
with the intent to defraud his cr 


on ae 


tempting to leave the state to defraud 


which must be established by affida 
by proof submitted to the judge 

necessary. How will the Supreme | 
the subject of attachment? Will it 
conform upon the subject of arrest 


the statutes of those states whic 


ably upon that particular remedy, 
them conform as nearly as may be 
of those states that regard this 

] +} ] ] 


visional remedy with disfavor and 
lake the subject of attachme1 


rules permit attachment under circu 
is those under which attachment 1 
state of Monta 1, or will they make 
far as attachment is concerne 
strictly with the statute of the stat: 
Che Mont na svstem would not 
New York at all How is it p 
preme Court of the United States t 
with reference to all these subye 
ceptable to the people of all the st 
empanelling of a jury. a necessar) 
ceedings in an action at law WI! 
fied to sit on the jury? And | 


drawn? Shall women be permitte 
some states, or prohibited from ser 
as in other states? What will |! 

What will be the disqualifications 


various states? It is impossible 


or the institution and trial of acti 


and the same time comformabl 
views in the st ites of Maine {) 
“9 


Virginia, California, and a f tl 
still adhere to the common law s 
seventy-five vears ago by tw thi 
this is a task that is to be i1 é 
preme Court f the Unite 1 State 
lightly spoken of as the preparat 

sa) 

ules 

But the « 1 t vet 1 he 

reme Court would not be b 

when it had prepared these rul 

be never ending. As it is now. the S 
f the United Stat is rarel 
with anv question of practice in t 
it law. because it accepts the 1 
tablished bv the statutes f the 
hwy ¢} 1 f +] art f 4} 
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without question. It may differ 


he conclusion that is arrived 


matter. Every case that goes to 
of the United States under the 


may conceivably present to that 


1 of practice. It will be, of 
biter of the construction to be 
ules—the rules prescribed by 


he Supreme Court of the 
irra ith these annoying 
e from which it is now almost 


tions to which I have just ad- 
iled to a writer in the August 
Mercury who, apparently, 

lea of the system of practice 


iles established by the court in- 


1 


enacted by legislative bodies, 
the tremendous task that would 
he Supreme Court of the United 
it mmission be appointed 
zed to commence drafting a 
he trial of actions at law in the 


er difficulty in the way of adop 
reform that I have never been 
it may not be regarded 
these days when the 
ited States is not held in the 


ed it. If it were not for the 
1ulgated by the Su- 
ressional authority have been 
century, I should appeal 
perfect nfidence that what is 


ted delegation of legisla- 
in the nature of legislative 
the trial of ac- 


I think. in view of the practice 
he state f America, can be 
rm And can it be possible that 


vislators of the United 
us states, the parliament of Great 





her dependencies having inde- 
have been acting without their 
rescribing rules for the trial 
egislative power how can it 
ted States Supreme Court? 


| 
ted to the Supreme Court of 


I limit that every court, 
erning statute, has the right 
cedure. Ifa 

prescribed the 

htest doubt 
t would be 
rescribe the rules by 
he court, how they 

ses and how the answers and 
lefendant to the complaint of 
be set fortl nd how the trial 
it that is not this question. The 
t to make rules to govern the 


court. but to make rules to 


| e not the slig 
1 


7. 


ther courts inferior 


Pound in the last 
he American Bar As- 


ed gent arguments 
ide by the court 


; ‘ ‘ x LA ¢ ° 
é ecislative bodies 





for the institution, prosecution, and trial of actions. 
[I have no quarrel with any one urging that idea. 
He argues, however, the constitutionality of the 
proposed delegation of power to the Supreme 
Court, justifying it because the court of King’s 
Bench had, and exercised, the power of prescribing 
rules for the government of action in the lower 
courts of Great Britain before the parliament as- 
sumed to itself that function. That is true, and 
more than that, it was invested with supervisory 
control over all of the inferior courts of the king- 
dom. So by the constitutions of many of the states, 
their supreme court has been given the right to 
exercise such control. The supreme court of my 
state has been granted such power and accordingly, 
if an inferior tribunal is proceeding in a certain 
manner not reviewable by an ordinary writ of 
mandamus, certiorari, or prohibition, the Supreme 
Court of Montana will issue a writ of supervisory 
control to bring the proceedings before it to restrain 
further action or annul what has been done, if the 
law does not sanction it. 

But because the court of King’s Bench exer- 
cised this supervisory control over inferior courts is 
no reason for assuming that the Supreme Court of 
the United States, which has only such powers as 
are delegated to it by the Constitution of the United 
States, can do the same thing, unless indeed it is 
a power necessarily implied from those granted 
But if it be true that the power to prescribe rules 
governing the lower courts is an inherent power 
in the Supreme Court of the United States, im 
pliedly conveyed to it by the Constitution, because 
the court of King’s Bench exercises this power; if it 
has that power by virtue of the Constitution of the 
United States, there is no need of any legislation 
Its rules will then supersede the provisions of the 
\ct of 1789, providing that the laws of the various 
states shall govern in these matters, the Congress 
having usurped a power in enacting that statute 
The very fact that the advocates of the departure 
come to the Congress of the United States for legis- 
lative authority indicates that they do not believe 
the Supreme Court has any such power. In Eng- 
land, where the plan is in vogue, it is not contended 
that the court of King’s Bench or the High Court of 
Judicature has this power, inherently or impliedly, 
by virtue of the English constitution. On the con- 
trary, an act of parliament was passed reposing this 
power in the court, not being restrained by a writ- 
ten constitution, as we are in this country, from 
delegating legislative authority. Either the power 
to regulate the procedure in the inferior courts of 
the United States is inherent in the Supreme Court, 
in which case Congress has no control over it since 
it has legislative authority only, or it is legislative 
in its nature and therefore reposed in Congress 
which is powerless to delegate it to any one. 

Now I want it distinctly understood that I am 
making no argument whatever against the system 
of rules prescribed by a court as against laws en- 
acted by the legislature. If the people of the state 
of Oregon believe that the Supreme Court of the 
state of Oregon can more wisely act upon such 
a matter than can their legislature, I shall have no 
fault to find. That is not what I inveigh against. 
What I do protest against is endeavoring to enforce 
uniformity in the federal courts of forty-eight 
states, presenting such radical differences in social, 
financial, and political organization as is evidenced 
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by the different systems of law that exist in the 
various states with reference to matters of prac- 
tice. It is confusing two entirely different ques- 
tions. 

I have referred to the methods which have been 
pursued to secure the backing and the approval of 
this measure by the members of the United States 
Senate. It has been effective. At least two of the 
members who voted in favor of the minority report 
returned last June were actually pledged before 
they came to the Senate of the United States at all, 
and before they had heard any argument one way 
or the other in favor of this legislation, through 
ex parte action of their bar associations, but when 
they listened to the discussion of the subject before 
the committee they disregarded their pledges and 
voted against the proposal. Another to whom | 
have referred voted for it, and at the same time 
protested in most vigorous language, which it 
would not be wise to repeat here, that he regretted 
the action he had taken. I want to say in that 
connection that I have never at any time opposed 
consideration of this measure before the Judiciary 
Committee of the Senate, nor have I, at any time, 
filibustered against its consideration, or to prevent 
a report upon it. I have repeatedly joined in the 
request that it be set down for consideration at a 
certain date, and then, having gone to the meeting 
on the appointed day, found that there was con- 
siderably less than a quorum present, the absentee 
members of the committee including some who had 
never heard argument on the matter one way or 


another. Finally I said that I would continue the 
discussion of the matter until those members of 
the Judiciary Committee who had never heard the 
argument would come and listen to what might be 
said in relation to the bill. At least two members 
who eventually voted for the majority report never 
heard the bill discussed in the committee. Finally 
some one having accused me of filibustering against 
it, I consented that the committee might be polled 
with the result that the bill was favorably reported 
by a bare majority. If it passes it will be by the 
votes of senators who have, through lobbying 
methods, not by argument addressed to their reason, 
been committed to the support of the bill. I assert 
that the arguments which I have addressed to you 
today have never been answered by anybody. 

With reference to the criticism of the American 
3ar Association: You will search the proceedings 
of that association in vain for any discussion either 
by any one opposing the measure or, except in the 
most superficial way, by those friendly to it, nor 
will you find any answer to the objections which 
have been urged here. Accordingly, I trust that 
there may be a perfectly free and open discussion 
of the whole subject here this afternoon and that 
the real judgment of this body of able lawyers may 
be expressed. I trust that no fear of discourtesy 
to a stranger guest will deter any one from indicat- 
ing his views upon it. I have deep convictions 
touching this alleged reform, but I have been wrong 
on so many questions I may be in error on this. | 
should like to be corrected if I am. 
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Report of Committee of Chicago Bar Association Which Sent Special Contingent « 


tf Several 


Hundred Lawyers to Polling Places Last November to Help Prevent Ballot Box 
Frauds — Action Taken at Request of Election Commissioners — 


Experiences of 


Members — Picture 


Presented by 


Their Reports 





Committee on Can- 


REPORT from the 
Association 


didates of The Chicago Bar 

presents a unique instance of important serv- 
ice rendered by lawyers to the cause of honest 
elections. A short time preceding the election in 
Chicago last November, at which certain judges 
were to be chosen, among other officials, the Elec- 
tion Commissioners of Cook County sent a letter 
to The Chicago Bar Association calling attention 
to the fact that gross frauds had been perpetrated 
in certain wards at the previous election and ex- 
pressing the opinion that they would probably be 
repeated unless decided steps were taken to prevent 
them. The Commissioners therefore requested the 
Bar Association to induce several hundred of its 
members to serve as special representatives of the 
Commissioners in certain wards for the purpose of 
observing the conduct of the election, assisting in 
preventing fraud, and reporting all evidences of ir- 
regularity or fraud 


The Association accepted this as a call to the 
colors of public service and asked for volunteers. 
Over four hundred responded, many of whom 
had seen service in the late war. Mr. Urban A. 
Lavery was put at the head of this special com 
mittee and the work was planned on the most 
effective lines. How well the lawyers discharged 
their duty will appear from the letter of acknowl 
edgment from the Commissioners, a portion of 
which is printed in the body of the report of the 
Committee on Candidates. 

“The report deserves careful study,” 
Chicago Bar Association Record (January, 1927), 
by way of introduction. “To those who are familiar 
with the actual conduct of an election and the 
counting of votes it may, perhaps, contain nothing 
new; to others it will be a revelation. There can 
be no doubt but that the presence of members of 
the Association at the polls as watchers exerted 
powerful restraining influence upon those seeking 


says The 
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SERVICE AT THE Front By Bar ASSOCIATION 


to take a ntage of the election machinery, but 
even if tl nittee’s only contribution was the 
record s which is now presented in its re- 
port le a valuable contribution by fur- 
nishing a ng picture of what actually occurred 
Ol el E 

“In t re we see candidates flitting in 
and ou ig places, friends and supporters 
of ca eeking unfair advantages at the 
counting ts, judges election imposing 
upon illiterat ters, tired clerks counting the bal- 
lots in the te hours of the morning following 
electio1 y unfit to perform their work. In 
short, we esente us a travesty. After 
the report ead the reader cannot help but be 
convince futility choosing judges in this 
manne! [t plains why good judges are some- 
times defeat ind poor judges are sometimes 
elect 

Foll the report of the Committee: 


Report of the Committee on Candidates to the 
Board of Managers 


In re tion November 2, 1926. 

On 27, 1926, the Board of Election 
Commissio1 Chicago officially requested The 
Chicago n to furnish several hundred 
lawyers n preventing fraud at the then 
approaching tior This action was taken en- 
tirely on tl e of the Election Commission- 
ers and f yns set forth in their letter, copy 
of which i ed. On October 28th The Chicago 
Bar Associa by William C. Boyden, its presi- 
dent, n ed election commissioners that their 
request wv be accepted “as a call to public 
service,” and that a Special Committee on Elections 
with Mr. | \. Lavery as chairman, had been 
named to « te with the election commission- 
€ S al l r wisnes 

That ( ttee promptly conferred with the 
election com! ners and thereafter carried on 
the org " ind management of this work, 
being guided t shout by the wishes and needs 
of the « ficials. Over 400 lawyers volun- 
teered for t rvice. They were in each case 
given off entials by the election commis- 
sioners Assistant Attorney” for that 
Board at 1 with the duty of preventing 
peacefull idulent or unlawful conduct at 
the poll bserving and reporting any 
breaches t On November 5th the Board 
of Election ‘ ssioners, by a letter of their 
hairman, ex their appreciation of the work 
f the lawyer nished on election day, saying 

At the 1 f the | rd of Election Commissioners 
é veste { he first meeting since the 

t l was unanimously 

ssed directing uirmar f the Board, to address a 

j xpr appreciation of the 

f Elect missioners for the wonderful co-opera- 

n given us or t lay, and for the real tangible results 

i l as t t of the work of your members as our 
resent 7 { wards 

: n these wards, wherein, 

elect primary days, wholesale frauds have 

r l d November 2, 1926, there 

re onl mit number of violations of the election 

rimaries and elections.” 
The ers who had served “at the 
t”” we sh written reports, giving 
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their experience, and comments thereon. The 
chairman of the Special Committee on Elections 
appeared before your Committee on Candidates at 
its meeting held November 17th, and these reports, 
nearly 200 of which have been already received, 


together with a summarized statement of such 
chairman, was considered. Your Committee on 


Candidates believes the evidence and information 
contained in these reports of high importance. Ac- 
cordingly, there are given herewith excerpts from 
certain of those reports, together with the sugges- 
tions of the Committee on Candidates in connec- 
tions therewith, and its recommendations. 

Reports From Certain Typical Precincts 

The lawyers furnished by the Bar Association 
covered practically every precinct in the 20th Ward, 
the 27th Ward, as well as scattered precincts in the 
42nd Ward, 43rd Ward and elsewhere. The Special 
Committee on Elections selected its personnel to a 
large extent, from younger members of the Bar 
who had seen service during the war, and organ- 
ized them on a military basis. The various lawyers 
who had volunteered were assigned to specific pre- 
cincts with instructions to appear at the opening 
of the polls and not to leave their posts of duty 
without securing relief from headquarters. The 
headquarters of the Special Committee on Elections 
functioned at the Bar Association rooms, and were 
in active session from 5:45 A. M. until about mid- 
night on election day. The various precincts where 
the lawyers were stationed, were selected by the 
Board of Election Commissioners, and the entire 
personnel of the Special Committee held itself sub- 
ject to the orders of the election commissioners 
throughout the day. Many of the lawyers who 
volunteered worked at the polling place from the 
opening of the polls in the morning until midnight 
or later, when the ballots were counted. Some illus- 
trations of what the lawyers of the Bar Associa 
tion were called upon to do will be of interest and 
are here given; to be followed by detailed state- 
ments from a number of the reports. For obvious 
reasons the names of witnesses, street addresses 
and other such items are omitted from this report, 
as well as the name of the lawyer signing it. How- 
ever, all of the names of witnesses, etc., are given 
full detail and can be secured from the original 
records. It is for the Board of Managers to decide 
what use shall be made of this evidence and when 
the names and other matters omitted shall be re- 
leased. 

We give first the letter of a lawyer who is 
widely known at the Chicago Bar, and who spent 
more than 18 hours in the polling place to which 
he was assigned. In spite of serious and even 
dangerous surroundings he kept his head as well as 
his sense of humor. His report is a classic for its 
brevity and wit. He says (Letter No. 1): 

“I apprehend one could die for no worthier cause than 
for the protection of the ballot box. Nevertheless, if in the 
future, I shall be drafted for this kind of service, would the 


Association be kind enough to supply me with a sawed-off 
shot gun, such as seemed to click all about me at that most 


adorable ‘Goose Island’ precinct, ———— Street, the territory 
of - the Capone preserves. 
“Well, I am alive, anyway, and I wish to say to you and 


the rest of the commanding officers, under whom I had the 
honor to serve, thanks for the buggy ~‘de.” 

Two lawyers were actually put in jeopardy for 
their safety and under circumstances that might 
have turned out to be most serious. They are both 
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widely known young lawyers of powerful physique 
and each of them had an unusual war record as a 
real fighter who cannot be bluffed. One of them 
states in substance (Letter No. 2) that: 

He arrived at the polls at 5:45 A. M. and remained until 
5:30 the next morning. While the votes were being counted 
about 2 A. M. several men came to the entrance of the polling 
place and called him into the street. He was acting in his 
home precinct and so was known to these men. They de- 
manded that ——— (a candidate for the Municipal Court, 
who had not been recommended by the Bar Association) be 
given 300 votes. The demand was refused and he was there- 
upon assaulted but managed to get back into the polling place. 
His letter is a bare outline of what happened. The actual 
facts as he related them the next day to the chairman of 
the Special Committee on Elections are serious, his life being 
put in danger by blows and by guns shoved against his 
person. 

The other lawyer served more than eighteen 
hours in a precinct on the West Side, which is well 
known for its “hard-boiled” politicians. He was 
y-wowag 4 threatened throughout the day, ordered 
to leave by the local bullies. He stuck to his post 
under circumstances that make interesting reading. 
His letter (Letter No. 3) is long and detailed and 
should be read in full. What he was up against 
can be surmised by a paragraph from his report : 

“After the ballots were counted and sealed in the box I 
started home twice, but on each occasion I was followed by 
two watchers who had been most truculent. Each time I re 
turned. The third time a street car slowed down and I! 
eluded my followers by getting on.” 

The strange mixture of comedy, stupidity, in- 
timidation and attempted fraud which these lawyers 
faced in some precincts is well shown by excerpts 
from another report (Letter No. 4): 
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ot” . At about 6:30 P. M., the same gang returned 
to the barber shop, had the officer leave the immediate room 
and the same man again approached me and insisted that I 
take the money, inasmuch, as he had specific instructions to 
see that I leave the polling place; he again tried to place the 
money in my pocket, but I returned it and told him I would 
not take it. He had me in one corner of the polling place 
and told me that I must take my hat and coat and get out, 
and then asked me where I had put my hat and coat. Then 
another member of the same gang approached me and told 
me that I better take my hat and coat and go, Seeing the 
position that I was in, I thought it would be best that I 
leave the polling place and report this incident immediately 
to your committee. When I left the lling place I put my 
hand into my pocket and there found the currency which he 
tried to have me take, I found that there were two $5.00 paper 
bills. I immediately took my automobile and reported this 
incident to your committee, who in turn referred me to Mr. 
Maguire of the election board, where I related my experience 
The $10.00 was turned over by me to the Bar Association.’ 

Several women volunteered. They 
took difficult assignments along with the men with- 
out complaint and performed their duty with credit 
to — and to The Chicago Bar Association, 
as is shown by parts of the report of Miss 
(Letter No. 5): 

“Politicians came in several times during the day with a 
crowd of men. The glad hand was passed and everything was 
peaceful until the word got to them that the Bar Association 


lawvers 


representatives were present, at which time a few disgruntled 
looks were cast in our direction and in a few moments the 
politicians and other voters left. Judge ——” (one of the 
sitting judges of the Municipal Court who was not a candidate 
but is active politically) “with a henchman named —, came 
in, passed cigars all around and offered me a box of candy, 
which I refused. Judge handed a political watcher, 
whose name I do not know, a roll of bills on top of which 
was a five-dollar bill Then counting the ballots 

When the judicial ballot was about to be counted a 
young man came in who displayed a good deal of bravado and 
when asked for his credentials said that he had as good as 
anyone there, nor did he show them, nor was he asked for 
them. Judges, clerks and police officers seemed to be in some 
fear of him and made no attempt to bother him. He spoke 











as one in command of the situation, and apparently intended 
to clear the place of all of us. 


“About 6:30 P. M. there was talk of 


bringing in wine, and 
one of the men went out to get the drinks. It was clear t 
me that if the men became intoxicated any effective work 


my part would be over. I, therefore, reported t 
sociation, and relief was sent for me.” 

So much for typical and illustrative 
ences of the lawyers, We may nov 
tail the “meat” of some of these reports. The best 
way to give a fair idea of what went on in some ol 
the election precincts is to give in cumulatin 
excerpts from the letters of the lawyers themselve 


V consider in 


Facts Having Particular Bearing on Municipal 
Judges 
The Bar Association has a particular interest 
and concern in the judicial ballot. The question 
of whether the Bar Association should request and 
perhaps participate in a recount of the ballots, par 
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ticularly of the ballots for judges of the Municipal 


Court, should have the consideration of the Board 
of Managers. Accordingly, there are given here 





statements which particularly concern the judicia 
ballot (Letter No. 6): 

. < About 9:30 or 10:00 P. M., one f tl electior 
officials called for the judicial ballots, and thereupon one 
the judges of the election went to the door of a back root 
opened the door and picked up, apparently off of the floor 
the judicial ballots, all of which had beer 1 Ide 
arranged in a neat pile 

Later in the evening I took occasion to open the door 
question. It opened into a large unused and unfurnished sort 
of store room. About in the center of the room stood a table 
and near it two chairs, all of which were dirty and dusty. The 
seats of the chairs were covered with clean newspapers. From 
their appearance I am of the opinion that s id recent! 


sat on the chairs in question 

Prior to the time the judge brought in th i 1 ballots 
as stated above, I had not seen them I an tain that they 
had been placed in the back room prior to t time of n 
arrival at the polling place 

: If the vote on the split judicial ballots were 1 
changed after I left the polling place, | am conf t tha ere 
is a great discrepancy between the votes for t al cat 
dates as shown by the ballots and the votes 
report turned in by the electi 
(Letter No. 7 

At one time a man who was k is J 

and who said he was a republican capt came uf 
somewhat under the influence of liquor. He spol 

(and a party watcher) and said “nov 
you are supposed to do.’ Harry said, ‘I ca t do anything 
there are three men here from the Election Commissioner's 
office,’ and — inquired who we were and then said he 
wanted Savage given the breaks, implying that were see 
that Savage got a good vote. We went on counting the ballots 
without paying much attention to him. Final e said, ‘You 
can’t turn over another ballot until this matter ivage 1s 
settled.” At that time a plain clothes man (from the Electior 
Commissioners’ office) put him out of the roor 

During the evening I discovered that the poll 

books were entirely blank and had I 7 
judges and clerks claimed that they did not know what the poll 
books were for and they, as well as all of the party watchers 
in the room claimed that they never hear: [ I 
being used in an election. After the straight llots had 
separated from the split ballots a man named Harry " 
political watcher) took me to one side and suggested 
would be simpler to estimate the votes on the split ba 
to count them, and said that if it was a I 
would go ahead on that basis informed him tha é 
would have to be counted.” 
(Letter No. 8) 

“When the votes for County Judge were being < 
from the scratched ballots, I attempted tally l 
watch how the illots were marked Savage wa 
credited with Jarecki with 5. . . Finally | | 
Jarecki vote being counted for Savage i 
vote wz is given to Jarecki. The same thing happened agait 
and I asked that all of the ballots be recounted it this 


not done I am satished that Savage was giver re 


on officials 
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that this politician did the same in practically every 
polling place in the ward. 
Facts as to the Method of Counting the Ballots 

Here again, if space permitted, numerous state- 
ments could be quoted showing that the count of 
the polls was frequently farcical, and that regardless 
of how the voters in the precinct voted the result 
of the count, by prearranged plan, was the same, 

rhe various reports contained numerous state- 
ments, not only showing actual fraud in the count- 
ing of ballots, but also showing that the physical 
conditions under which the ballots were counted 
made it impossible for the precinct officials to do 
the counting accurately. 

The letters also contained numerous state- 
ments that the precinct judges and clerks having 
been on duty from six o'clock in the morning in 
poorly ventilated rooms became fatigued during the 
counting of the ballots (which, in many instances, 
stretched on into the small hours of the following 
morning), and that such officials were actually 
dazed and incompetent to handle their tasks. 

The letters also show that because of the phys- 
ical task before the judges and clerks in regard to 
counting the large ballot, the judicial ballots and 
the proposition ballots got little attention ; and that 
the precinct officials were forced to turn a large 
part of the actual work of counting over to persons 
who, under the law, had no right to such work, and 
who may be presumed to have had a special interest 
in the result. 


Physical Conditions of Polling Places and Booths 


The letters contain numerous statements show- 
ing that the polling place was inadequate in a 
physical way and was frequently unsanitary and 
offensive to the good taste of the average voter 
Repeated statements are made that the ballot boxes 
became filled early in the day and that the ballots 
were thereafter temporarily stored in such recep- 
tacles as barrels, paper boxes and even bags. The 
letters called attention to the fact that such circum 
stances afforded great opportunity for fraud and 
mistakes. Their remarks are not intended as a 
reflection on the officials; it is simply evident that 
this election was unusual in the size and numbei 
of ballots, and that the task for the precinct officials 
proved to be overwhelming. 

Conclusion 


This discussion might be carried on at consid 
erable length. This Committee, however, prefers 
to call the attention of the Board of Managers to 
the original letters themselves, which are herewith 
submitted. 

Particular mention is desired to be made of the 
fact that the lawyers furnished by the Bar Asso 
ciation in many instances went up against condi 
tions which would probably have resulted in 
violence if the lawyers had not shown discretion 
and tact as well courage. No instance exists 
where any lawyer for any act of his became in 
volved in any act of violence, but on the contrary 
those letters show that the lawyers managed to 
maintain a friendly co-operation with the judges 
and clerks of election. The skill and tactfulness 
with which the lawyers handled a very difficult, and 
in some instances, dangerous situation deserves 
commendation. 

Another matter which deserves particular men 


as 








tion, is the character of the evidence which is here 
submitted. It is common knowledge that in the 
past efforts to correct fraudulent situations in cer- 
tain precincts and wards through the power of the 
County Court have proven futile, because the evi- 
dence either was unsatisfactory, or because the 
witnesses through intimidation, fear of personal 
danger, or for other reasons were practically worth- 
less. Here for the first time is presented a substan- 
tial amount of evidence from witnesses who are 
trained observers, who made memoranda of their 
observations on the spot, and whose courage and 
resourcefulness place them in a unique class. 
Finally, your Committee on Candidates believes 
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that the work of The Chicago Bar Association in 
the recent election has set a precedent which ap 
peals strongly to good citizens everywhere. No- 
where in Illinois, or elsewhere in this country, it is 
believed, have the election officials before 
called upon the Bar on a wholesale scale to guard 
the polls from fraud. From the interest which the 
press showed in the work of the lawyers on elec- 
tion day, from unofficial statements of the Election 
Commissioners, as well as their official letter of 
thanks, and from numerous laudatory comments 
by the voters, it is apparent that all good citizens 
approve and commend what the lawyers did. 


ever 


DEPARTMENT OF PROFESSIONAL TECHNIQUE 


The General Issue Plea in Assumpsit in Maryland 


By Morton 
Of the Baltimore, 


HE story of the smug satisfaction of the man 

who paid his debt with a promissory note is 

time-honored. Its counterpart, the meeting of 
obligations by the general issue plea, obvious as it 
should be, is as smugly practiced. Few Maryland 
attorneys are entirely immune from the narcotic 
influence of the ease with which any annoying de- 
fense may be dismissed from the mind by a simple 
“did not promise as alleged” and “never was in- 
debted as alleged.” The magic words, so well 
known by the stenographer that dictation is un- 
necessary, too often settle the problem until the 
rude awakening with the arrival of the preliminary 
call ticket. 

Suddenly awakened to the imminence of the 
trial, there follows a frantic effort to analyze the 
case and gather the evidence for the defense. How 
often comes the shock of the sudden realization 
that depositions are necessary: That the plaintiff, 
anxious for his money will not postpone. How 
often is lost all trace of a material witness, easily 
available if sought when the papers were first 
served. How frequently does an unexpectedly large 
number of cases, coming at once, render impossible 
a thorough last minute preparation of any of them. 
And how many fine points are missed, cases lost, 
and unfair settlements procured because a defense 
attorney is lulled into a false security through the 
opportunity to file a legal defense without thorough 
investigation of facts and law. The shock of the 
notice from the clerk of the court, like the notice 
from the note-teller at the bank, is too often too 
late. 

The obvious answer to the above is that law- 
yers who permit themselves to be placed in such 
positions are not worthy of sympathy, and their 
clients should suffer from want of discretion in the 
choice of counsel. Perhaps this reply would be a 
complete answer were it not for the fact that the 


general issue plea cuts both ways. In the hands of 
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a resourcetul counsel for the defense, it is a weapon 
which may well be feared by the most righteous of 
plaintiffs. The plaintiff who enters upon the trial 
of a case without the slightest inkling of the nature 
of the defense or the issues to be rais« d, who does 
not know whether the defense will be technical or 
upon the facts, honest or fraudulent, is required to 
be omniscient, a virtue which is seldom to be found 
among us mortals. 

In addition to the above, the plaintiff may be 
put to large and unnecessary expense to produce 
evidence for the proof of undisputed issues merely 
because the general issue plea requires the plaintiff 
to prove his case with technical completeness on 
all issues, whether seriously contested or not. By 
the use of the general issue plea in this way, de- 
fendants all too frequently procure settlements by 
a reduction equalling the “nuisance value,” or esti- 
mated expense of the litigation. In cases requiring 
expert testimony, detailed data, research, witnesses 
from long distances, and absence of large numbers 
of employees from business, this “nuisance” item 
may be so great that a defendant may (and often 
does) profit substantially by the practical value to 
the plaintiff to settle for the amount of his claim 
less litigation costs. Unfortunately, the defendant 
rests under no corresponding burden. 

Mention should also be made of the distinct 
value to a defendant of the delay in payment for 
the six months or more necessary to bring the 
case to trial. Defendants frequently place a large 
premium on this delay, so easily secured by filing 
in court a meaningless formality which need by no 
means indicate a legitimate defense 

The danger of surprise to the plaintiff by the 
raising of an unexpected defense has already been 
suggested. The danger is a real one, though quite 
unnecessary. What plaintiff, conscious of the right 
fulness of his demand, would be thoroughly pre- 
pared with law and sudden 
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they are loath to see it go. Many conservatives 
honestly believe in “letting well enough alone.” 
Chey prefer to struggle along with the obvious de- 
fects of the present system rather than permit an 
unscientific legislature to tinker with the mechanics 
of the administration of justice. 

And yet, the remedy seems practicable, simple 
and without serious defect. The plaintiff should be 
required to file a declaration containing a plain 
statement of the ultimate facts upon which he will 
rely. The defendant should be required to answer 
with an equally plain statement, denying such al- 
legations as may be untrue, admitting such as may 
be true, explaining such as may not be susceptible 
of categorical denial or admission and adding any 
additional ultimate facts upon which he may rely. 
Subsequent pleadings should follow the same prin- 
ciple. 

This method would first of all bring the ma- 
terial issues into clear relief, and would put each 
side upon fair notice of these issues leaving the case 
to be tried upon its merits. It would quickly dis- 
close whether the claims of either side were legally 
sufficient. If not, the usual demurrer is available 
to plaintiff as well as defendant. Allegations not 
denied would be taken as admitted, avoiding the 
necessity of non-essential evidence. Courts would 
be in a better position to grant advancements when 
improper defenses were interposed. Denials by 
defendants of admitted facts would be subjected to 
the test of comment before the jury or the court. 
Technical objections to pleading could be avoided 
by liberal permission to amend with a view to just 
results rather than rigidity of structure. 

lhe above suggestions aim directly at surprises 
at the trial table, expense of producing unnecessary 
evidence, and delays procured by authorized general 
denials covering lack of a real defense. Such a 
a system of pleading would even protect the lazy 
lawyer against himself, because he would be forced 
to investigate his case at once. More cases would 
be speedily adjusted upon the exercise by the court 
of the discretion of advancing cases. Less defenses 
without merit would be filed. The nuisance value 
of litigation would be decreased. Administration 
of justice would be more certain. More debtors 
would pay without litigation. 

The claim of so many virtues to be gained by 
a change in system may be a bold one. It may 
smack of the tone of the modern reformer in its 
manner of expression. But the suggestions are 
neither new nor untried. They have been tested 
in other jurisdictions with marked success. They 
are not in effect in Maryland because of the same 
inertia, lack of interest, power of defense counsel, 
or what not, which suffers to remain the system 
of a jury as judge of both law and fact in a crim- 


inal case. 

Since the general issue plea is an inheritance 
from the common law of England, it should be of 
unusual value to observe England’s reaction to it. 
Upon examination of the English system of pro- 
cedure, we find that the general issue plea is en- 
tirely abolished together with the theories support- 
ing it. In England, today, the dominant principle 
of procedure prior to trial is discovery and dis- 
closure. Every effort is made before the trial to 
make the litigants disclose fully the nature of com- 
plaints and defenses and all issues to be raised. 
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Provisions are made for the listing of documents 
to be relied upon by each of the parties with access 
to such documents by opponents before trial. If 
either side finds necessary to the complete proof of 
its case any evidence which is not in dispute, it may 
require the other side to admit the truth of the 
evidence or if wrongfully denied, to pay the costs 
of producing it In substance, the fundamental 
theories of the English procedure before trial are 
aimed at the very defects which the general issue 
plea harbors; namely, the trap of the unanticipated 
defense and the nuisance cost of the proof of con 
ceded facts. 

So many favorable comments have been made 
upon the efficiency of the English system of pro 
cedure that its fundamental value may be taken as 
assured. A detailed explanation is out of place 
here, but an excellent understanding may be gained 
from a reading of the splendid article by Prof. E. R. 
Sunderland called “An Appraisal of English Pro 
cedure,” to be found in the December, 1925, issue 
of the American Bar Association Journal. 

Maryland has its own example in its equity 
pleading. In equity, both complaint and answer 
must set out all ultimate facts upon which the com 
plaint or defense is based. Averments not denied 
are taken to be confessed. This system has been 
reasonably effective in bringing about trials upon 
the true merits, defining issues and preventing sur- 
prises. It has enabled the courts to decide many 
cases on demurrer, avoiding the expense and delay 
of trial where the complaint or defense may not be 
legally sufficient. Frivolous cases are more readily 
dealt with and few cases are brought to trial where 
the issues are not substantial. At least, there is 
no suggestion on the part of the Maryland bar that 
the system of equity pleading has any substantial 
defects which might be remedied by adopting the 
theory of the general issue plea. 

The theory of the plea or answer in the so 
called “Code States” also throws very important 
light upon the subject. The background and causes 
of the development of “Code Pleading” are well set 
out in “The Historical Development of Code Plead 
ing” by Charles M. Hepburn. In tracing the reasons 
for departure from common law pleading, one of 
the salient factors mentioned by the author is that 
the modes of statement tended to conceal the real 
facts. 

The author 
the common law; points out the correctness of the 
theory of special pleading; and explains its failure 
because of the dun age of pedantic subtleties 
Masses of verbiage and stilted precedents were used 
in such manner that the facts were often concealed 
even from trained judges. The facts were fitted to 
pre-existing forms instead of the forms being ad- 
justed until they became natural vehicles for the 
facts. The result, with the many restrictions re- 
lating to amendments, variance and inconsistent 
defenses, brought about grave injustice. The re- 
action was a pendulum swung toward “general 
pleading.” As to this, Mr. Hepburn Says at page 
65 (Sec. 64). 


discusses special pleading undet 


_ In strong contrast with special pleading was the prac- 
tice of pleading generally, by mean of “common counts” 
and “general issues.” \ re comp! lete departure 
from the true principles of pleading could hardly be de 
vised. It averred the pleader’s conception of his abstract 


legal right in the matter, but disclosed to the court, the 


jury, and to the parties, almost nothing of t materia 
nature of the controversy. 
The defect of general pleading so well ex- 
pressed in the above quotation had its effect upon 





pleading in “Code States.” All agree in gene 
that an answer or plea must be either a general 
specific denial of every material alleg in 
complaint, or, if the defense includes new atter 
in avoidance, such new matter must be 

1 plain, concise statement of u 
general or special denial allows | in eviden 
such facts as may directly contrad 
the plaintiff is bound to prove. 
must be pleaded affirmatively in 
the avowed purpose of the latter req 
avoid surprises and clarify the issu 

The practice in New York is the 
cepted model for the “Code States,” which tar out 
number the states where common law pleading stil 
persists. The theory of the answer or plea unde 
the “Code” systems may be “suet in “Carn ' 
New York Practice.” Section 222 discusses evi 
dence admissible under a general denia Secti 
225-6 discuss the “defenses,” or allegations of 
which are in the nature of avoidance: 
tiff’s complaint. 

It is not the purpose of this papet 
an exhaustive and detailed expositior the work 
ings of the general issue plea in individual cases 
Che object is rather to remind attorneys of obvious 
defects to which their eyes have become dimmed 
because of long acceptance of what appeared 
the inevitable. 

Any system which abets sur 
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necessary costs, encourages de 
legally insufficient defenses is fundamentally wrong. 
lhe penalty is a substantial econot waste which 
extends beyond the mere increased s of litig 
tion. If the administration of justice is uncertain, 
business feels the effect of the resulting insecurity. 
loday, the average business man fears litigati 
even when clearly in the right. 
later becomes a part of business over! 
ucts become more costly because the producer is 
never certain of the security of his ntracts a 
accounts receivable if put to the test of the courts 

Elimination of this economic waste uld be 
an ideal of the legal profession, and when one « 
its causes becomes apparent, steps should quickly 
follow to eliminate that particular cause. How muc 
more obvious is this duty when the trail has long 
been blazed 


New Home for U. S. Supreme Court 
Editor of the AMERICAN Bar ASSOCIATION Al 
Before urging a new home for the S 

United States, as is advocated in one of the letters | 

in your June issue, would it not be appropriate to ascertait 

whether such a plan is acceptable to the Court The sugges 

tion is not new, but was made some years ago, at which time 
as I have been informed, the Court, as then constituted 
not welcome the idea. Whether this information was or was 

not accurate, it would seem that the Court s sl 1 

consulted before serious consideration is given to a proposa 

to start a movement for a new building 

If, in the future, it should be thoug! 
don the present court room, enriched as it is by sit 
dignified with the noblest traditions, and to excl 
some ornate quarters more nearly resembling 
our appellate state tribunals dispatch thei: 
to hope that the plan will fail utterly bef { 
that “one of our multimillionaires gain an imperishal 

name by a gift of such a building to the n n.’ 
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Giant” and it fit him well. A man of tireless 
energy, a debater of singular skill, a master of 
sophistry and fallacy, he had met in the Senate 
such formidable opponents as Webster and Clay 
without discomfiture and now that they were dead, 
Douglas was the most widely known and heartily 
feared stump speaker in public life. 
Lincoln stood six feet four inches in his shoes 
He was 49 years old, lean in flesh, ungainly in ap- 
and awkward in movement. But as a 
public speaker he was by no means unknown. His 
power lay in fairness of statement, quaint original 
ity, aptness of phrase, an earnestness which, on 
occasion, rose to the heights of classic eloquence 
and, always, a cold, deadly logic that cut to thc 
very heart of a subject. He also possessed an un 
failing good humor which, during the campaign, 
put the irritable Douglas more than once to dis- 
advantage. 


pearance 


Lincoln was acutely aware of the fact that his 
old rival had outdistanced him in honors and dis- 
tinction. ‘Two years previous, he had said with 
characteristic candor: “Twenty years ago, Judge 
Douglas and I first became acquainted; we were 
both young then—he a trifle younger than I. Even 
then, we were both ambitious—I perhaps quite as 
much as he. With me, the race of ambition has 
been a failure—a flat failure; with him it has been 
one of splendid success. His name fills the nation, 
and is not unknown even in foreign lands. I affect 
no contempt for the high eminence he has reached; 
so reached that the oppressed of my species might 
have shared with me in the elevation, I would 
rather stand on that eminence than wear the richest 
crown that ever pressed a monarch’s brow.” 

That Lincoln was also keenly alive to the 
handicap of the political patronage which Douglas 
had so long controlled is indicated in one of his 
speeches as a candidate: “Senator Douglas 
is of worldwide renown. All the anxious politicians 
of his party, or who have been of his party for 
years past, have been looking upon him certainly, 
at no distant day, to be the President of the United 
States. They have seen in his round, jolly, fruitful 
face, postoffices, land marshalships and 
cabinet appointments, chargeships and foreign mis- 
sions, bursting and sprouting out in wonderful 
exuberance, ready to be laid hold of by their greedy 


hret 
nrst 


offices, 


hands. On the contrary, nobody has ever 
expected me to be President. In my poor, lean, 
lank face, nobody has ever seen any cabbages 
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sprouting out. These are disadvantages all taken 
together that the Republicans labor under. We 
have to fight this battle upon principle and upon 
principle alone.” 

Such was the situation in midsummer of 1858. 
Since the campaign began, Lincoln’s speaking 
dates, prepared by the Republican Committee, had 
on several occasions coincided with Douglas’ but 
usually followed them a day later. In his Spring- 
field speech, Lincoln distinctly stated that, when 
Douglas addressed the meeting in the grove that 
afternoon, he had not been present and did not 
intend that his remarks should be a reply. The 
previous day at Bloomington, he had refused to 
heed the calls of the crowd for a reply at the close 
of a Douglas meeting. Nevertheless, the Douglas 
newspapers now began to complain loudly that 
Lincoln was violating campaign ethics by following 
their candidate and taking advantage of his crowds. 

One of the most rabid of the Douglas organs 
denounced his opponent as follows: ‘Abe Lincoln, 
the candidate of all the Republicans, wants an 
audience. . . He came to Chicago and declared 
it impossible for him to get the people to turn out 
to hear him, and then it was resolved to try and 
get him a chance to speak to the crowds drawn up 
to meet and welcome Douglas. That proposition 
was partially declined and another substituted; 
but yet the cringing, crawling creature is hang- 
ing at the outskirts of Douglas meetings, beg- 
ging the people to come and hear him. . . . He 
went yesterday to Monticello in Douglas’ train; 
poor, desperate creature, he wants an audience; 
poor, unhappy mortal, the people won’t turn out to 
hear him and he must do something even if that 
something is mean, sneaking and disreputable.” 

The evident purpose of this venomous tirade 
was to ridicule Lincoln off the stump. Behind the 
abuse lay the uncomfortable feeling that Douglas 
appeared to better advantage when his tall, lank 
opponent was not present. Lincoln’s only reply 
to these low tactics of his enemies was a point 
blank challenge to debate, which he sent Douglas 
on July 24th. To this communication, Douglas 
responded on the same day in a long peevish letter. 
He declined to make a joint canvass of the entire 
State with his opponent, but grudgingly consented 
to meet Lincoln at a place to be designated in 
seven Congressional districts. Lincolfi closed the 
negotiations on July 31st, by accepting these terms, 
although he pointed out that Douglas took four 
openings and closes to his three. 

The announcement of the joint discussions cre- 
ated much excitement in Illinois and aroused wide- 
spread interest throughout the United States. The 
partisans of Douglas greeted the news with loud 
acclaim and boasted of the fine spectacle of the 
“Little Giant chawing up Old Abe” which was in 
store for the public. Even some of Lincoln’s friends 
were filled with anxious forebodings, so great was 
the fame of the Senator. 

However, the “Little Giant” himself had no 
illusions about his opponent. He knew right well 
the nature of the task before him. More than once, 
in bygone years, his subtle sophistry had been im- 
paled on the sharp point of Lincoln’s logic. In 
characteristic language, he had said on one occa- 
sion: “Of all the d—d Whig rascals about Spring- 
field Abe Lincoln is the ablest and honestest.” And 
now he confided to a delegation of his friends at 


Alton that he “would rather meet any other man 
in the country than Lincoln.” 

We may be sure also that Lincoln did not view 
the approaching contest without a certain degree 
of trepidation. While the later world-wide fame of 
Lincoln now overshadows Douglas, it must be 
remembered that in 1858 the Senator was the main 
attraction. Lincoln had spoken of himself as “a 
flat failure” and of Douglas as “a splendid success. 
While, of course, it was not so bad as that with 
Lincoln, his appraisement of Douglas was entirely 
correct. Moreover, in spite of wide and irreconcil- 
able differences of opinion on principles of govern- 
ment, Lincoln and Douglas held each other in 
rather warm regard. Though political enemies, 
they had long been personal friends and remained 
so to the end. Lincoln knew that Douglas pos- 
sessed many admirable qualities and, notwithstand- 
ing a consuming ambition which often warped his 
judgment, was, as he proved himself to be, a true 
patriot. 

, . , . 

At 2 o'clock, Saturday afternoon, August 2Ist, 
on the public square at Ottawa, LaSalle county, 
the first of the memorable debates began before a 
vast crowd of 20,000 people. In his opening re- 
marks, Douglas referred to his opponent in a rather 
patronizing manner tinged with a covert ridicule. 
He said: 

“IT have known him for nearly twenty-five years. There 
were many points of sympathy between us when we first 
got acquainted. We were both comparatively boys, both 
struggling with poverty in a strange land. I was a school 
teacher in the town of Winchester, and he a flourishing 
grocery keeper in the town of Salem. _. But I be- 
lieve that Lincoln was always more successful in business 
than I, for his business enabled him to get into the 
Legislature. I met him there and had a sympathy with 
him, because of the up-hill struggle we both had in life. 
He was then just as good at telling an anecdote as now. 
He could beat any of the boys wrestling, or running a 
foot race, in pitching quoits or tossing a copper; could 
ruin more liquor than all of the boys of the town together : 
and the dignity and impartiality with which he presided 
at a horse race or fist fight excited the admiration and 
won the praise of everybody that was present and par- 
ticipated.” 

Hoping to becloud the slavery 
Lincoln was forcing upon him and 
dreaded, Douglas then repeated the 
charge that Lincoln favored Negro equality: 


issue which 
which he 
threadbare 


" 


“Lincoln, following the example and lead of all the 
little Abolition orators, who go around and lecture in the 
basements of schools and churches, reads from the Declara- 
tion of Independence that all men are created equal and 
then asks: ‘How can you deprive a Negro of that equality 
which God and the Declaration of Independence award 
him?’ He and they maintain that Negro equality is guar- 
anteed by the laws of God, and that it is asserted in the 
Declaration of Independence. If they think so, of course, 
they have a right to say so and so vote. I do not question 
Mr. Lincoln’s conscientious belief that the Negro was 
made his equal, and hence his brother; but for my own 
part, I do not regard the Negro as my equal, and positively 
deny that he is my brother, or any kin to me whatever.” 

Lincoln was too shrewd to allow the discussion 

to be diverted from principles to personalities, but 
at the beginning of his speech he gave brief atten- 
tion to Douglas’ statement that he had been a 
“grocery keeper,” that being a colloquial term in 
Illinois for a person who sold liquor over the bar 
He said: 

“The judge is woefully at fault about his early friend 
Lincoln being a “grocery keeper.” I don’t know as it 
would be a great sin if I had been; but he is mistaken 
Lincoln never kept a grocery anywhere in the world. It 





Di 
th 





of 
of 
as 
not 
per 
in t 
else 
equ 









“Old 
Gian 
predi 
1858, 
Masse 
the d 
lat 
mme 



















“O_p ABE” AND THE “LITTLE GIANT” 


101 








( Ne 


} 
i 


fiant” i 


predicted 


1858 


nasses ov 


] 


Says 


e 


r 


e debate | 


latf 


en 


rm 


se 


ngement f words 


M LINCOLN 


ted to build about 


its enumerated in 


IN 1858 


STEPHEN A. DOUGLAS IN 1858 





latter part of the win- 

1 of a hollow.” 
h the barricade which 
himself, in 


idea of perfect 
Negro is but a spe- 
ls, by which a man 
a chesnut horse at 
litical and social equality - 
races. 7 is a physical 
hich j y judgment, will 
the footing of 
ecomes a necessity 
well as Judge Doug- 

ace to Ww I belong having the 
1 anything to the con- 
ling all this, there 
why the Negro is not entitled 
the Declaration 
ght to life, liberty and the pursuit 
he i h entitled to these 
Douglas he is 


ere 





re not in color, 
nd intellectual endowment. But 
ead, wi t the leave of anybody 
nd earns, he is my equal, and the 


1€ equa 
en to Douglas’ partisans that 
“chawed” up by the “Little 
as much as had been 
Transcript of August 24, 

as enthusiasm of the 
In’s triumph that as soon as 
ind he had stepped from the 
mediately surrounded by an 
at least five thousand 


f every living man.” 


nter 


té 


the 


ring 
ering 


persons, lifted upon the shoulders of two stout men, 
and was borne about the streets, a band of music 
leading off with ‘Hail Columbia,’ while the vast 
multitude followed in broken column shouting 
‘Hurrah for Lincoln.’ ” 

As for Lincoln himself, he appraised his effort 
with characteristic modesty. Writing to his friend, 
J. O. Cunningham, the next day, he said: “Douglas 
and I, for the first time this canvass, crossed swords 
here yesterday. The fire flew some, and I am glad 
to know I am yet alive. There was a vast con- 
course of people—more than could get near enough 
to hear.” 

On Friday afternoon, August 27th, the second 
debate was held at Freeport, Stephenson county. 
It was here that Douglas made his fatal answer to 
a question propounded to him by Lincoln which, 
although it won the Senatorship, lost him the Presi- 
dency two years later. The Territory of Kansas, 
in the midst of violence and bloodshed, was seek- 
ing admission into the Union as a free State. It 
was the contention of Southern Democrats that 
slavery could not be excluded from a Territory, 
while the Northern wing of the party believed that 
it could be excluded, if contrary to the wishes of 
the citizens of a Territory. And into this crevice 
in the political timbers of the Democratic party, 
Lincoln prepared to drive a wedge with all the 
energy and skill of his rail-splitting days. The 
question as he framed it was: “Can the people of 
the United States Territory in any lawful way, 
against the wish of any citizen of the United States, 








exclude slavery from its limits prior to the forma- 
tion of a State constitution?” 

Just before the debate, Lincoln consulted a 
number of his friends as to the advisability of ask- 
ing Douglas this question. All were strongly 
against the plan, saying that Douglas was sure to 
answer it in the affirmative and thus secure his re- 
election, this view being the popular one in Illinois. 
Lincoln replied that to draw an affirmative answer 
from Douglas was exactly what he wanted, his ob- 
ject being to make it impossible for Douglas to get 
the votes of the Southern States at the next presi- 
dential election. “I am after larger game,” he said, 
“the battle of 1860 is worth a hundred of this.” 

At Freeport, Lincoln put the question and 
Douglas, with much bombast and assurance, 
answered it in the affirmative. Of course, he said, 
the people of a Territory coulc 1 keep slavery out by 
what he termed police or “unfriendly” legislation 
The answer was hailed with delight and ‘applause 
by his Illinois constituents, but, as Lincoln had 
prophesied, the South was lost to Douglas hence 
forth and forever. 

Jonesboro, Union county, the scene of the next 
debate between Lincoln and Douglas, was in the 
southern part of the State, where slavery sentiment 
was quite strong. The section was popularly known 
s “Egypt,” and Douglas at the two previous meet- 
ings in northern Illinois had predicted that Lincoln 
would not dare to state his slavery views at Jones- 
boro, saying that he intended to “trot Lincoln down 
to Egypt and bring him to his milk.” 

On Wednesday, September 15, the candidates 
met at the fair grounds on the edge of town, but 
the bringing of Lincoln “to his milk” was a sorry 
effort. “Old Abe” not only reiterated what he had 
previously said about slavery, but he used Douglas’ 
answer to the Freeport question with deadly effect. 
The position of Douglas on slavery in the Terri- 
tories, which had been greeted with cheers at Free 
port, met with silent disapproval at Jonesboro. For 
the first time the “Little Giant” began to suspect 
that Lincoln had “loaded” his question. 

This third encounter found Lincoln with his 
fighting clothes on. The sarcasm of Douglas and 
the unfair tactics of his newspapers had at last 
aroused Lincoln’s wrath and his reply to the “Little 
Giant” on this occasion was a scathing arraignment 
which his opponent did not forget and took care to 
avoid during the remainder of the campaign. Even 
so, Douglas must have secretly enjoyed the fact 
that on this one occasion he had succeeded in 
throwing his opponent off his balance and making 
him mad. Near the close of his speech Lincoln 
said: 

“I find a report of a speech made by Judge Douglas 
at Joliet, since we last met at Free port—published, I be 
lieve, in the Missouri Republican—on the 9th of this 
month, in which Judge Douglas says: “You know at 
Ottawa I read this platform and asked him if he concurred 
in each and all of the principles set forth in it. He would 
not answer these questions. At last I said frankly, I wish 
you to answer these because when I get them up here 
where the color of your principles is a little darker than 
Egypt, I intend to trot you down to Jonesboro. The very 
notice that I was going to take him down to Egypt made 
him tremble in the knees so that he had to be carred 
from the platform.” Now that statement altogether 
furnishes a subject for philosophical contemplation. I 
have been treating it in that way, and I have really come 
to the conclusion that I can explain it in no other way 
than by believing the Judge is crazy. There is 
another thing in that statement that alarmed me very 
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greatly as he stated it—that he was going to “trot me 
down to Egypt.” Thereby he would have you infer that 
I would not come down to Egypt unless he f 1 
that I could not be got here, unless he, giant-like, had 
hauled me down here. That statement he makes, too, in th 
teeth of the knowledge that I had made the stipu i 





come down here, and that he himself had been very re 
luctant to enter " o that stipulation. More than all this 
Judge Douglas, when he made that statement, must have 
been crazy and wholly out of his sober senses or else he 
would have known that, when he got me down here, that 
promise—that windy promise—of his power to annihilate 
me wouldn’t amount to anything 

“Now, how little do I look like being carried away 
trembling? Let the Judge go on, and after he is don 
with his half hour, I want you all, if I can’t get h 
myself, to let me stay and rot here; and if anything 
happens to the Judge, if I cannot carry him to the hotel 
and put him to bed let me stay here and rot But 
really I have talked about this matter perhaps longer than 
I ought for it is no great thing; and yet the smallest 
are often the most difficult things to deal witl The 
Judge has set about seriously trying to make the impres- 
sion that when we meet at different places I am a poor 
helpless, decrepit mouse and can do nothing at all. This 
is one of the ways he has taken to create that imy si 
I don’t know any other way to meet it except this, I don’t 
want to quarrel with him—to call him a liar—but when | 
come square up to him I don’t know what else to call him 


if I must tell the truth out.’ 

On Saturday afternoon, September 18, at 
Charleston, the fourth debate was held before an 
immense gathering of ten thousand persons. The 
setting of this encounter, although quite typical 
of all the others, was perhaps the most elaborate 
and picturesque. 3y Friday evening the little 
town was in holiday attire with its public buildings 
and streets decorated with flags and banners, while 
its hotels were crowded to overflowing with visi- 
tors. Both Douglas and Lincoln spent the night 
at Mattoon, ten miles away, from which, on Satur- 
day morning, long processions, with much pomp 
and ceremony, escorted them by parallel roads to 
Charleston. Douglas was quite popular in this 
section of the State, which was strongly Demo- 
cratic, while Lincoln, whose aged stepmother lived 
only a few miles out of town, also had many 
staunch friends. 

The Lincoln procession was led 
music from Indiana. A wagon followed his car- 
riage filled with thirty-one beautiful women, each 
representing a State and bearing the following 
motto: 

“Westward thy Star of Empire takes its way 
Thy Girls Link-on to Lincoln 
Their mothers were for Clay.” 

Riding alone behind the wagon was a girl on 
horseback representing Kansas, with a banner in- 
scribed: “Kansas will be free.” Another banner 
read: “Support Abraham Lincoln, the defender 
of Henry Clay.” 

On the outskirts of Charleston, a large and en 
thusiastic crowd met the procession and escorted 
the dusty cavalcade to the Capitol hotel. Stretched 
across the street from the hotel to the court house 
was a huge banner on which was sketched an emi- 
grant wagon and two yoke of oxen driven by a tall 
youth and inscribed at the top: “Abe’s entrance 
into Charleston thirty years ago.” On another 
banner a diminutive Lincoln was smiting a mighty 
Douglas with a club and “The Little Giant” was 
being put out of commission by “Abe, the Giant 
Killer.” 

In front of the hotel, the reception ceremony 
took place in what the newspapers described as 
“the finest and most impressive style.” The chair 
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Lean, inured to physical hardships and of abstem 
ious habits, he had stood the gruelling contest fat 
better than his portly, pleasure-loving opponent 
That his good humor had not deserted him, is indi 
cated by the fact that, as Douglas concluded 
remarks at Alton, Lincoln handed his linen dustet 


his 


to a young lady with whom he had been engaged 
in conversation, saying in his droll way “Now 


hold my coat, while I stone Stephen.” 

The close of the joint discussion 
ended the campaign and Lincoln returned to 
Springfield to await the election. He had met the 
ablest political gladiator in the arena of public life 
and, against many odds, had more than held his 
own. Influence and wealth had opposed him 
While he had traveled over the State in day coaches 
and on freight trains, Douglas had been escorted 
by George B. McClellan, afterwards the Union gen 
eral and Lincoln’s opponent for the Presidency it 
1864, then the vice-president of the Illinois Central 
road. They had ridden in the 
ittached to a gaily decorated special train, carrying 
a platform car on which mounted a 
cannon that notified the populace of the candidate’s 
irrival at his various appointments 

However, when the election was over and the 
votes had counted, it was found that the 
“Little Giant” had won the legislature, which chose 
the Senator by the narrow margin of three in the 
Senate and five in the House, in spite of the fact 
that the popular vote had gone to Lincoln by a 
plurality of 4191. The loss of this contest was a 
severe blow to Lincoln. His greatest ambition had 
been within his grasp only to slip through his 
fingers. Already predisposed to fits of depression 


virtually 


rail directors’ car, 


was brass 


been 


it is not surprising that on the day Douglas was 
returned to the Senate, a friend found Lincoln 
alone in his untidy law office, dejected and de 
pondent And yet, in the midst of the gloom he« 
vrote to a constituent 
am glad I made the late race. It gave me a hearing 
t great and durable question of the age which I 


n the 
could have in no other way; and though I now sin 
it of vie and shall be forgotten, I believe I have made 
ome marks which will tell for the cause of civil liberty 
ifter I am gone.” 


In order 


had 


Ww, 


that these “marks for civil liberty’ 
might be preserved, Lincoln’s political associates 
finally induced the firm of Follett, Foster and 
Company of Columbus to publish a small, cheap 
edition of the Debates, the text of which was ap 
proved by both Lincoln and Douglas. A few com 
plimentary copies were sent to Lincoln, who pre 
sented them to friends and these have now become 
probably the rarest items of Lincolniana. All quota 


tions made herein from the speeches of Lincoln 
and Douglas are taken from the copy of the 
Debates autographed and presented by Lincoln 
to his close friend and supporter, Captain Job 


Fletcher, of Sangamon county, Illinois, which copy 
is now in the writer’s Lincoln collection at Lexing 
ton, Kentucky. 

Although he had borne his own expenses 
throughout the canvass, the State campaign com- 
mittee evidently expected Lincoln, not only to con- 
tribute liberally toward defraying the expenses 
of other candidates on the Republican ticket, but 
to solicit such funds from others. In reply to this 
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suggestion, the defeated candidate wrote N. B. 


Judd, chairman of the committee, as follows: 
“Springfield, November 16, 1858. 
“Dear Sir: 

“Yours of the 15th is just received, I wrote you the 
same day. As to the pecuniary matter, I am willing to 
pay according to my ability, but I am the poorest hand 
living to get others to pay. 

“T have been on expenses so long without earning any- 
thing that I am absolutely without money now for even 
household purposes. Still, if you can put in two hundred 
and fifty dollars for me towards discharging the debt of 
the committee, I will allow it when you and I settle the 
private matter between us. 

“This, with what I have already paid, and with an out- 
standing note of mine, will exceed my subscription of 
five hundred dollars. This, too, is exclusive of my or- 
dinary expenses during the campaign, all of which, being 
added to my loss of time and business, bears pretty 
heavily upon one no better off in this world’s goods 
than I; but as I had the post of honor, it is not for me 
to be over-nice. You are feeling badly—‘“And this, too, 
shall pass away,” never fear 

Yours as ever, 
A. Lincoln.” 

So ended the memorable campaign of 1858, 

which had attracted the whole nation by the burn- 
But the drama was not yet 


ing issues involved. 
fashioned so differently 


over. The two old rivals, 
by nature, drawn so closely together by fate, were 
to stand on the same platform once more as the 
southern sky grew dark with Rebellion and Civil 
war. 

Came the 4th of March, 1861. It was a gala 
day in Washington despite the low muttering of 
the approaching storm. A. President of the United 
States was to be inaugurated—some said for the 
last time under the government which the Fathers 
had established. The streets and public buildings 
were profusely decorated and the Stars and Stripes 
floated bravely from every flagstaff. A platform 
had been erected along the east portico of the Capi- 
tol, where the ceremonies were to take place and, 
on the front row of seats among other dignitaries, 
sat Stephen A. Douglas, arms folded, gazing pens- 
ively upon the gathering throng. He had been 
defeated for the Presidency. He had missed the 
great prize toward which the efforts of a lifetime 


had been directed and was a broken man. But for 
his answer to the Freeport question, he might have 
been the hero today. 

Presently the tall form of the President-elect 
appeared at the rear of the platform and made his 
way slowly through the crowd to the front of the 
stand. He was visibly self-conscious in a black 
broadcloth suit and with a gold-headed cane in one 
hand and a new silk hat in the other. Every inch 
of the crowded platform was taken, but he found 
a place for his cane against the railing. Apparently, 
however, there was no place for his hat except on 
the floor, and it was plain that he did not care to 
risk it there. As he hesitated and his embarrass- 
ment increased, Henry Watterson, a “cub” news- 
paper reporter, reached forward to relieve him of 
the article, but a short, sturdy arm, reaching over 
his shoulder, was quicker. Douglas had come to 
the rescue. And while Lincoln delivered one of 
the masterpieces of English prose, the “Little 
Giant” sat and listened attentively, frequently nod- 
ding his approval, holding “Old Abe’s” tall, shiny 
new hat in his lap all the while. 
3ut the “Little Giant’s” own day 
later. When Fort Sumter was fired on and the old 
flag fluttered in tatters to earth, he took his stand 
by Lincoln’s side and hastened back to Illinois to 
hold that State true to the Union. The State legis- 
lature was in session and he was invited to address 
it on April 25. The speech he made that day will 
never be forgotten. Standing on the same spot 
where Lincoln had said that “a divided 
against itself cannot stand,” shaking his massive 
head, shaggy as a lion’s mane, with tears and per- 
spiration streaming down his rugged face, he 
hurled defiance at those who would tear down the 
structure of the Union which had been erected at 
such cost and sacrifice. It was a blast of thunder— 
a strident trumpet call—and the North 
sprang to arms. 

It was his last and greatest 
only a few more days to live. In Chicago, 
3, 1861, death claimed him suddenly and Lincoln, 
saddened at the personal loss of a | time friend 
draped the White House in mourning 
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REVIEW OF RECENT SUPREME COURT DECISIONS 


(Continued from page 8&3) 
explanations, it appears that each shipowner and operator 
in this widespread combination has surrendered his free- 
dom of action in the matter of employing seamen and 
agreed to abide by the will of the associations. Such is 
the fair interpretation of the combination and of the 
various requirements under it, and this is borne out by 
the actual experience of the petitioner in his efforts to 
secure employment. These ship-owners and operators 
having thus put themselves into a situation of restraint 
upon their freedom to carry on interstate and foreign 
commerce according to their own choice and discretion, 
it follows, as the case now stands, that the combination 
is in violation of the Anti-Trust Act. 
Mr. H. W. Hutton argued the case for the 
petitioners and Mr. Chauncey F. Eldridge for the 


respondents. 
Statutes—Sherman Act—Patents—The Lawful 
Monopoly of 
A patentee may not fix prices at which the patented 
article shall be resold after it has passed beyond his owner- 


ship, but he may fix the price at which it shall be sold 
by his agents and by his licensees. 

The United States v. General Electric Co., et a 
Adv. Op. 216, Sup. Ct. Rep. v. 47, 192. 

This case arose on a bill brought by the Unite 
States to enjoin the General Electric Company, th 
Westinghouse Electric and Manufacturing Con 
pany, and the Westinghouse Lamp Company fro! 
alleged violations of the Sherman Anti-Trust A 
The bill alleged two violations: first a scheme 
selling through so-called agents in 
terstate trade and to secure a monopoly; 
the accomplishment of the same illegal results 
a contract of license with the defendant license¢ 
the Westinghouse Electric and Manufacturing 
Company and the Westinghouse Lamp Compar 
The latter licensee Company is controlled by t 
former licensee through stock ownership 
treated as a part of it in the decision. 

The allegations of the bill were that the syst 
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of sellir go tni ig] agents was but a device to fix 
esale amps in the hands of purchasers 
and that 1 retended agents were in fact inter- 
mediate | ers so that the result was as un- 


iwful as if hed through resale agreements. It 


was ged that ense contracts provided 
that the s would follow the prices and con- 
itions of fixed at intervals by the General 
Electric ( ny, and that this was illegal. 

The ( Electric Company answered that 
the agent bona fide agents and that the title 
passed frot through the rents directly to the 
ultimate | er al not the agents, and de- 
nied that tl ense ntract ere illegal 

The tt rt dismissed the bill for want of 
equity and ise \ ppeal to the Supreme 
Court ur Expediting Act Chere the ruling 

the |] s aff it was adjudged 
that neit! pposed wrongs was a violation 
the A \ 

i nd fully the ruling on the first 
branch of 1 e, ie., that the system of selling 
through s an unlawful combination, it 
is nece sider t t f the case, and 
those facts ite ted in an analysis 
by the ( ered the opinion of 

Unde heme there are 
two class¢ nts called A and B agents, the 
former < 21,000 and the 
latter 400 ents are under contract to hold 
in custody a n stock of lamps to be determined 
by the Gene Electric C to be always 
subject to inspection by the company, to return all 
or part of it mand of th mpany, to keep a 
complete ac t of all transactions for the inspec- 
tion of the mpany, and to hold in trust for the 
company all proceeds until a full account is made 
for lamps B nts are afithorized to distribute 
to A agents rected by the mpany, to sell 
from stock to umers 1 ediate delivery at 
prices fixed the co1 n to deliver from 
stock to rs in accordance with contracts 
made betweet ny and nsumer. The agent 
pays for n and distribution except 


from compar vent, and guarantees the return 


of any unsold lam; ifter the termination of his 
agency. The s unde ntract to account 
and pay for ps sold monthly, even though 
he has not been paid by the ultimate purchaser 
Agents get a s] fied rate of mmission and a 
custom had gr p of the pany’s bearing the 
risk of floods, { tc. The B agents recommended 
to the compa: \ agents wil ire usually small 
electric suppl; ers and are authorized to make 
sales to consu! nly under written contracts 
ith the « sd e B agents 
“he Court four in this plan no fictitious 
cheme of age but a bona fide del credere re- 
lationshiy nd agent not violative of 
the Anti-Trust Act, even though it was effective 
practically in n taining a monopoly. The learned 
Chief Justice 1 out that since the very pur- 
se of a pate e establishment of a monopoly 
at a mor elf Id not constitute an 
legality be 
Under the | the natent: given bv statute 
2 monopoly t f g i g the ‘patented 
article. Tl xt mannnnt n the articles sold 
A in 6 sneaks 6 shee Vinited Geas where sold i 


not limited in the grant of his patent, and the com 
prehensiveness of his control of the business in the sale 
of the patented article is not necessarily an indication of 
illegality of his method. As long as he makes no effort 
to fasten upon ownership of the articles he sells control 
of the prices at which his purchaser shall sell, it makes no 
difference how widespread his monopoly. It is only when 
he adopts a combination with others by which he steps 
out of the scope of his patent rights and seeks to control 
and restrain those to whom he has sold his patented 
articles in their subsequent disposition of what is theirs 
that he comes within the operation of the Anti-Trust Act 


Certain authorities relied on by the govern 
ment were then distinguished on the ground that 
the relationship was one of vendor and vendee 
where the vendor sought to fix the price at which 
the vendee could resell. 

The view of the Court on this phase of the 
case was summarized in the following languag« 


We are of the opinion, therefore, that there is noth 
ng as a matter of principle or in the authorities which 
requires us to hold that genuine contracts of agency like 
those before us, however comprehensive as a mass or 
whole in their effect, are violations of the Anti-Trust 
Act. The owner of an article patented or otherwise is not 
violating the common law or the Anti-Trust law by seek 
ing to dispose of his articles directly to the consumer 
and fixing the price by which his agents transfer the title 
from him directly to such consumer. The first charge in 
the bill can not be sustained. 

The second charge brought against the defend 
ants raised the question whether or not a licensee of the 
right to manufacture and sell could be legally bound 
by the patentee-licensor to sell only at a fixed price 
In disposing of this charge the court first enumer- 
ated certain rights of a patentee to wit: To assign 
it to another and convey (1) exclusive rights 
throughout the United States, or (2) an undivided 
part of the exclusive right or (3) exclusive rights 
in a specific part of the United States. It was said 
that any assignment or conveyance less than one 
of these gives the licensee no title in the patent and 
the licensor may affix any conditions to the license 
which preserve to a patentee any rights reasonably 
within the rewards intended to be conferred by the 
patent. While recognition was given to rule that a 
patentee cannot control the price of a patented 
article after it passes into the hand of a purchaser 
the opinion made clear that this rule had no appli 
cation here because: 


The question is a different one which arises when we 
consider what a patentee who grants a license to one to 
make and vend the patented article may do in limiting the 
licensee in the exercise of the right to sell. The patentee 
may make and grant a license to another to make and 
use the patented articles but withhold his right to sell 
them. The licensee in such a case acquires an interest 
in the articles made. He owns the material of them and 
may use them. But if he sells them he infringes the 
right of the patentee, and may be held for damages and 
enjoined. If the patentee goes further and licenses the 
selling the articles may he limit the selling by limiting 
the method of sale and the price? We think he may d 
so provided the conditions of sale are normally and 
reasonably adapted to secure pecuniary reward for the 
patentee’s monopoly. One of the valuable elements of the 
exclusive right of a patentee is to acquire profit by the 
price at which the article is sold. The higher the price, the 
greater the profit, unless it is prohibitory. When the patentee 
licenses another to make and vend and retains the right 
to continue to make and vend on his own account, the 
price at which his licensee will sel! will necessarily affect 
the price at which he can sell his own patented goods. 
It would seem entirely reasonable that he should say to 
the licensee, “Yes, you may make and sell articles under 
my patent but not so as to destroy the profit that I wish 
to obtain by making them and selling them myself.” He 
does not thereby sell outright to the licensee the articles 
the latter may make and sell or vest absolute ownership 
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in them. He restricts the property and interest the licensee 
has in the goods he makes and proposes to sell. 

The latter portions of the opinion were devoted 
to a discussion of several decisions relied upon by 
the government. They were held to be not in point 
here because the conditions in them declared illegal 


would have extended to affect the use and selling 


rights of subsequent purchasers had such conditio1 
been enforced. 

Mr. James A. Fowler argued the case for the 
United States, Mr. Charles Neane for the Gene 
Electric Company and Mr. Frederick H. Wood 
the Westinghouse Electric and Manufacturing 
Company and for the Westinghouse | { 
pany. 


“IN CHANCERY” 





By CHarLeEs P. MEGAN 
Of the Chicago, Illinois, Bay 


ASTERS in chancery come down in a direct 
line from those clerks whom we saw busy 
behind the screen in the court of the Norman 
They relieve 


kings, or even before the Conquest 
detail work, 


the chancellor of a great amount of 
especially in the numerous cases which may involve 
an accounting, as partnership matters, suits for the 
partition of land, foreclosure of mortgages and 
mechanics’ liens, and the administration of trusts. 
As long ago as 1382 the commons complained that 
the masters were “over fatte both in boddie and 
purse”; and the masters in chancery of your ac- 
quaintance do look well-fed and prosperous; not 
however open to the criticism implied in the pro- 
posal made to one of Cromwell's parliaments, “that 
a certain number of ; able men be ap- 
pointed, instead of the Masters.” 
§ 

The deep-seated difference of feeling between 
the chancery and the courts of common law came 
to a head when Lord Ellesmere was chancellor. In 
a case tried before Coke, as chief justice of Eng- 
land, in 1616, one of the plaintiff's witnesses was 
kept away from the trial by a trick (the story is 
well-known), and the plaintiff lost the suit. He 
applied to the chancellor for relief. At Coke’s sug- 
gestion the plaintiff was indicted for this, as a viola- 
tion of the Statute of Praemunire, which, however, 
was generally supposed to have been passed for 
the prevention of appeals to Rome. The grand 
jury was given a strong hint, but nevertheless 
threw out the indictment. The king was already 


godly and 


angry with Coke, and Coke’s great enemy Bacon 
(then attorney general) fanned the flame. The 


result was that Bacon was directed to prosecute in 
the star chamber the persons who were responsible 
for the indictment. Ostensibly, of course, Coke was 
not involved, but an order was entered in the rec- 
ords of the king’s council, supporting the action 
of the chancellor ; and the affair cost Coke his chief 
justiceship. 

An incident not unlike this, and with a similar 
victory for the chancellor, occurred in the State of 
New York in 1809. 

§ 

The case in Lord Ellesmere’s time was the 
turning-point; his great successor Bacon held the 
ground gained, and equity thereafter developed as 
an orderly system, independent of the common law 


®Continued fram the Tam 


Suitors in chancery had once found (to quote Black- 
stone) a “desultory and uncertain remedy.” But 
“in course of time”, says Sir Frederick Pollock, “it 
became well understood in what kinds of cases the 
king, or rather his chancellor and other learned 
persons about the chancellor, would think the reme- 
dies of the common law inadequate 
chaneery ceased to be a privilege or bounty of royal 
grace, and became the right of the subject. When 
the benefit of the king’s equity was once a matter 
of right, it was inevitable that the rules of equity 
should become as methodical as any other part of 
the law.” Lord Eldon, the greatest chancellor of 
all, said not much over a hundred years ago: 
“Nothing would inflict on me greater pain, in 
quitting this place, than the recollection that I had 
done anything to justify the reproach that the 
equity of this court varies like the chancellor’s foot.” 
Fifty years before (but just four centuries and 
a half after law reports began in England,) chan 
cery cases were being regularly reported; and in 





Blackstone’s time “the system” (note the word,—) 
“the system of our courts of equit could be 
described as “a laboured connected system, gov- 
erned by established rules, and bound down by 
precedents, from which they do not depart.” This 
is not the efietkeia of the chancellors of the four- 


teenth and fifteenth centuries. Clearly there is n 
longer any need of a separate court of equity 


entry 
ute dated 


§ 

When the Mayflower sailed, Jame 
in the council-book in the Ellesmere 
back only four years: “Now, forasmuch as mercy 
and justice be the true Royal 
Throne; and it properly belongeth to our princely 
office to take care and provide that our 
have equal and indifferent justice ministered to 
them”; and so forth. The pardoning power recalls 
this. Blackstone expressly says that the sovereign 
in exercising the pardoning power has a court ol 
equity within his own breast. The whole histor 
of the chancery is being reenacted in Illinois, it 
microcosm. It is the old paradox,—M ultum in 





supports of our 


subjects 


Much may be got out of Small. But it will not d 
to abolish the pardoning power of the executive, as 
the supreme court of the United States quite blunt! 


said in the recent Grossman case. Suppose a mat 
is condemned to death for a murder, and shortl\ 


afterwards the real murderer is discovered. Must 
an innocent man be hanged nevertheless? Suprem 
courts, in affirming a conviction as strictly legal 
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Meanwhile, and culminating in Eldon’s long chan- 
cellorship of twenty-five years, procedure in chancery 
was becoming enormously more dilatory and costly. 
The sensational misrepresentations of Dickens have 
fixed these faults in the public mind. Sir Frederick 
Pollock imagines some young barrister as telling 
Shakespeare that the law of Shylock’s case is absurd, 
and Shakespeare as replying, “My dear man, I am a 
maker of plays, not of law-books; I wanted a good 
scene, not justice.” The chancery prisoner, condemned 
to long and hopeless confinement for failure to file an 
answer in a suit about which he knows nothing, is a 
figment of the imagination. As for complications and 
delays, it must be remembered that in a suit in equity 
there may be twenty, thirty, or fifty parties, many of 
them with conflicting interests; and it would be too 
much to expect that all these parties can be got into 
court, their respective claims stated, the evidence on 
all of them heard, the law as between the various ad- 
versary parties argued and decided, and a decree pro- 
nounced by the chancellor, in the same time as it would 
take to try an action at law between Smith and Jones 
over a grocery bill. It is also true that a trust agree- 
ment may be drawn to cover a very long period of 
time, during which contingencies occur which change 
the aspect of the original scheme, so that such an 
agreement may conceivably be before the courts for a 
generation or more. 

sut I have no desire to appear to defend what 
everybody who has studied the subject knows well is 
indefensible. A bill in chancery was originally a simple 
letter or petition to the chancellor. It grew bulky and 
complex for no good reason, until finally it reached the 
form in which countless students of equity in law- 
schools have had to learn about it—the division into 
nine parts, the telling of the same story three times 
over, the charge of some “confederacy” on the part of 
perhaps quite innocent, and possibly even friendly, 
defendants. We do not draw bills in equity like that 
nowadays. It was a bill of the old kind about which 
John Wesley wrote in 1745: “I called on the Solicitor 
I had employed in the suit lately commenced against 
me in chancery, and here I first saw that foul monster, 
a Chancery Bill. A scroll it was of 42 pages in large 
folio to tell a story which needed not to have taken up 
forty lines, and stuffed with such stupid senseless im- 
probable lies, many of them, too, quite foreign to the 
question, as I believe would have cost the compiler his 
life in any Heathen Court either of Greece or Rome, 
and this is equity in a Christian country.” 


§ 


A hundred years ago it was estimated that the 
great landed estates of England went through the court 
of chancery once in every thirty years. In this sphere, 
stability and certainty were worth almost any price 
3ut, along with these, other considerations were in the 
mind of the new arbiter of things in England—the mer 
chant, whose cargo lay rotting in the hold of his ship 
while a chancery suit dragged its slow length along. 

Then the court was covered deep with a dense 
mass of fee-leeches. 

As for the general reputation of the court, I may 
quote from the Oxford Dictionary : 

“In Chancery’. : 

“Pugilism. (From the tenacity and absolute con- 
trol with which the Court of Chancery holds anything, 
and the certainty of cost and loss to property ‘in chanc- 
ery.) A slang term for the position of the head when 
held under the opponent’s left arm to be pommeled 
severely, the victim meanwhile being unable to retaliate 
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effectively ; hence sometimes figuratively used of an 
awkward fix or predicament.” 
§ 

Lord Eldon was a great man, but in him caution 
and conservatism overshadowed everything. England 
had passed through the stage of “Blackstonian op- 
timism,” whose note was that the English people were 
blessed with the best of all possible constitutions, and 
that it would be flying in the face of divine Providence 
to make the slightest change. If at some point there 
was an apparent hardship, or even something that 
looked like positive injustice, better leave it alone; it 
undoubtedly was all for the best. The French revolu- 
tion did not open the eyes of the governing class of 
England to the necessity of social, legal, and political 
reform; it confirmed their deep conviction of the in- 
nate superiority of English institutions, but for a gen- 
eration and more it substituted for complacent optimism 
the exact opposite—the ever-present fear of revolution. 
The result as far as law administration was concerned 
was the same. Equity seemed to have exhausted its 
efforts. 

§ 


But a new force was at hand for improvement. In 
progressive societies, says Maine, “social necessities and 
social opinion are always more or less in advance of 
law. . . . The greater or less happiness of a people 
depends on the degree of promptitude with which the 
gulf is narrowed. The agencies by which law 
is brought into harmony with society seem to me to be 
three in number, Legal Fictions” [as for example the 
all-important fiction of adoption, as an artificial exten- 
sion of the primitive family, the first step towards the 
civilized community—Maine’s own illustration] “Legal 
Fictions, Equity, and Legislation [in that order]. 
Equity has its place and its time; but another 
instrumentality is ready to succeed it when its energies 
are spent.” 


The Puritans in England never liked the court of 
equity. They were with parliament ; the chancellor was 
with the king. Besides, as Dean Pound says, they 
could not brook having their conduct submitted to the 
conscience of another—from whom there was then no 
appeal—and they were entirely willing to have fools 
suffer the consequences of their own folly. These 
ideas the English settlers brought with them to Amer- 
ica, long before equity had developed into a system. 
Massachusetts, where equity had a particularly hard 
time of it, struck the key-note—a government of laws 
and not of men. A magistrate not following the law, 
but his own discretion, was an abomination. It was 
to resist this, that the colonists pledged their lives, their 
fortunes, and their sacred honor. Jefferson even dis- 
approved of the innovations of Lord Mansfield; the 
law was not to be liberalized as an act of bounty of a 
magistrate, but by the people themselves, as of right. 
New Jersey alone, I think, still has a separate court 
of equity. Pennsylvania is at the other extreme; it is 
unique among the States; equity struggled there a 
century for a foothold, and there is scarcely now a full 
system of equity in the sense we have been discussing ; 
of epieikeia, of aequitas, that great commonwealth has 
usually had a fair supply. There was a court of equity 
for a brief time, under a colonial governor, in the early 
part of the eighteenth century. How Pennsylvania has 
used the common law for this purpose, with large bor- 
rowings from chancery, makes an interesting story. An 
important item is the use of the jury as an instrument 














of equitable action ; Coke said that the jury are chancel- 
lors; you know what he meant. 


Today, any dislike of chancery is a survival, an 
echo. When an American citizen speaks of the ad- 
ministration of law as breaking down, he means the 
administration of criminal law—a small part of all law, 
but always in the foreground, in a picture that is out 
of perspective. And on the civil side, when you com- 
plain of the delays of the law, of its cost, of its tech- 
nicalities, you are not thinking of law as distinct from 
chancery, but of the whole of law as administered in 
the courts. After Augustine Birrell had predicted con- 
fidently that you will never grasp the distinction be- 
tween law and equity, he went on: 

“This need not trouble us. It was a relief to a 
litigant in the old queen’s bench who had lost his case 
to be able to exclaim as he left Westminster Hall, “This 
may be law, but it is not equity,’ whilst the disappointed 
chancery suitor, who had been refused the relief he 
had prayed, could always ejaculate, ‘If this be equity, 
give me law’.” 

The fact is that law has caught up with equity. 
Growth in this field has ceased 

§ 

Sut still we are in a growing time. For help in 
solving the new problems of today we have turned 
away from the courts. Dean Pound distinguishes three 
marked periods in the history of the United States. 
In the first the legislative branch had unquestioned 
supremacy. After a while the courts stepped into the 
place of leadership. They have had a long reign, but 
a rival is in the field—the executive. Many elements 
have combined to bring this about—the centralization 
of power, the necessity of turning to experts, the in- 
creased complexity of modern business and social rela- 
tions, the magnitude of private enterprises. So we are 
in the age of administrative boards and officers. 

It may surprise some to learn that an administra- 
tive officer may determine in deportation proceedings 
whether or not you are a citizen; that the law makes 
the officer’s decision final; that there is no appeal to 
the courts; and that the supreme court of the United 
States has held all this constitutional. In continental 
Europe, if a citizen is wronged by a public official the 
citizen cannot go to the ordinary courts for relief, but 
is referred to a specially constituted “administrative 
court”; and this is the condition of things towards 
which administrative law always and everywhere tends 

§ 

Yet “administrative law” today represents the ele- 
ment of growth. It enables us to use the services of 
experts ; it is a way of curbing over-powerful business 
organizations; it lets us substitute for rules, standards 
of conduct; it gives the business man what he wants 
namely, speedy, clean-cut, final decisions by people wh 
know what the trouble is about. It means that th 
public may have Allen B. Pond as chairman of a zoning 
board, when Mr. Pond (if he were a lawyer) probab! 
could not be elected judge. The Club will see tl 
point; we had a “favorite son” in the race last yea 

§ 

There is no use in denying that democracy is th 
hardest form of government to operate, and that a go: 
aristocracy is for the time being the most efficient for: 
of government. It is easy therefore to fall into t! 
mood of despairing of the republic. Some Englis! 
men are too complimentary when they express surpri 
at finding that the Irish people, after all of five years 
have not yet learned with entire completeness the less 
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which it has taken England five hundred years to learn 
imperfectly, namely, how to use the power of self-gov- 
ernment with prudence and self-restraint. To people 


d thus, it will be natural to give the 

hand whenever the democratic scheme 
shows signs working badly at some critical point. 
If justice according to law appears to fail, we will turn 
to justice without law; hence, as Dean Pound points 
out in some i nating essays, the strong magistrate 


} re 
WilO die 


executive 


who announces that he proposes to do justice, what- 
ever the law 1 say, is always a popular figure. We 
always ha t least one such judge in the field in 
4 hicag ° 

The Tudor dynasty took the reins of power at the 
close of an a turmoil. They restored order, un- 
der the strong ind It was the period of justice with- 
out law—effective, popular for long. But the light of 
the commot v flickered; how near it came to going 
out no one what we do know is that it took 
the greater part of the seventeenth century for Eng- 
lishmen t n back liberty, to get once more upon 
the solid ground of justice according to law. There 
was correction, in due time, of the weaknesses of law 
administratiot it the correction was not made by in- 
creasing the power of the executive; on the contrary, 
the executive to ; brought under the law ; 

§ 

Equity, it been pointed out, began as a reac- 
tion towards justice without law. But consider how 
equity proceed [ have never heard that the merit 


of a public utilities commission consists in the intro- 
duction of moral ideas; and if we are looking for an 
Elizabethan analogy to the chairman of the federal 
trade commission we shall be more likely to find one 
in the president of the privy council (as it had then 


) 
} 
i 


come to be called) than in the chancellor; these men 
of our day are administrative officers, not judges. 
The layman as judge has always had an attraction 
for the unthinking, but it was scarcely the golden 
age in an eastern state when one justice of the 
supreme court was a farmer, and another a black- 


when the great seal was in 


nilitary men, who, however, I 


smith, or in ] 
the hands of 


think, were wyers. I may suggest that 
though the exe e perhaps came first historically, 
the general feeling is that courts are something 
higher, to which a higher moral standard may prop- 
erly be, and in { lways is, applied. Now respect 


for a court is n its peculiar merits, which in 
turn depend (it “long habit, train- 
ing, tradition, and the critical scrutiny of a learned 


been said) on 


profession.” As for the last point, no man who has 
not specially considered the matter has any idea of 
the effectiven the check upon the magistrate 
which is exer the bar, nor what a powerful 
support the opinion of the | nishes on the side 
of a magistrate who stands u what is right as 
against the demar f the strong, or the clamor of 
the moment. ( ire a board which works toward 
judicial standar th the aid of the bar, such as 
the Interstate ( merce Commission, with one 
which works a v from judicial standards, such as 
some Workmen’s mpensation Boards 
§ 
It may perhaps be ventured that the boards and 
mmissions of today are to be supported as a tem- 


rary scheme, 
- -—T si? rr 
at some will gra 


pe and others t rds ti 


pressing needs of the moment; 
lly tend towards the executive 


ie judicial type; that the 
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former will then stand out as anachronisms, and will 
not be permitted to continue longer, but will disappear ; 
that the latter will end by having an established, though 
it may be a distinct and separate, place in the judicial 
system; and that in the long cycle of human affairs 
growth may once more stop, and another outlet from 
formalism be imperatively demanded. But we cannot 
long leave the rule of law with safety. 


§ 


The law of the gun, which Chicagoans are editori- 
ally bidden to adopt, in the fight on crime, is a reversion 
towards savagery. It is a little bit worse than the 
old outlawry ; a thing which has not usually commanded 
the admiration of those who read of it. “Lynch law,” 
it is true, has often been of great immediate respect- 
ability. The very term, we learn from the dictionary, 
“is said to be derived from the name of Charles Lynch 
(1736-1796), a patriotic Virginian who during the 
Revolutionary war punished lawless persons sum- 
marily.” Just the thing, you say. But unfortunately 
lawlessness spreads; by definition it is a thing that is 
not kept within bounds. 

§ 


The editorial suggestion, in a phrase of von 
Ranke’s, is “at once too virile and too puerile.” But 
the raw demand for justice without law calls for some 
attention. 

Justice without law is anarchy. “The alternative 
of anarchy,” says a modern writer, “is not the State; 
millions of human beings have led happy, contented, 
and peaceful lives without the State. The alternative 
of anarchy is Law.” Professor ‘Commons summed it 
all up lately in a pregnant sentence: “Ethics is an- 
archy, law is order.” 

This is the point; “justice without law” sounds 
like a beautiful principle founded in philosophy, hav- 
ing a deep moral basis and sanction; it is not; it is a 
foul thing; call it by its right name; it is anarchy. 
The tyrant and the mob govern without law, and call 
it justice. 

Over against this I may set Hallam’s summary of 
many centuries of English legal history. After men- 
tioning the grave faults of the legal profession, Hallam 
goes on to say: 

“But we have just reason to boast of the leading 
causes of these defects; an adherence to fixed rules, 
and a jealousy of judicial discretion, which have in 
no country, I believe, been carried to such a length.” 


§ 


If law is slow, let it be made speedy ; if it is dear, 
let it be made cheap; if it is technical, let it be made 
simple. Courts will measure up to the standards set 
by the bar; and as for the bar, it may safely be af- 
firmed that a community has the kind of lawyers it de- 
sires. And a lawyer may rest on the history of the 
rise and progress of equity, his faith in people, bar, 
and courts, and, above all, in that which made and 
preserved us a nation—the Rule of Law. In the worst 
of times this has been the distant light that shows 
men the way, the testament that “nations still in dark 
ness hid sign in their night in witness of the dawn,” 
the inward guide of Selden in the Tower, Prynne on 
the pillory, Russell and Sidney at the block ; the vision 
of dreamers, perhaps, but a glorious vision, having 
within it all that is of worth in the labored plans of 
men for a better ordering of the relations of mar with 
man, and of the State with all—the only true and en- 
during basis of civil government—justice according to 
law. 








LETTERS OF INTEREST TO THE PROFESSION 








A Correction 
ASSOCIATION JOURNAI 

In the excellent account which Mr. Komar gives in 
your recent number, of the Vienna Conference of the 
International Law Association, he, like the noted reports 
of Mark Twain’s death, “slightly exaggerates.” 


He says that among those present were myself, “Mrs 


Fditor AMERICAN BAR 





Barratt and daughters.’ The “exaggeration” is two-fold 
(1) Unfortunately Mrs. Barratt was unable to be present 
(2) We have no daughter (3) The “daughters” were 
my nieces, the Misses Hartley 

Will you therefore kindly make the correction in your 


next issue in order that I may not be credited with honors 
to which I am not ind greatly oblige 

Yours sincerely, 

J. ARTHUR BARRATI 


" 
entitled, 


3, Temple Gardens, Temple, 
London, England, Jan. 17, 1927 
Two Hundred and Fiftieth Anniversary of the 
Statute of Frauds 


Editor AMERICAN Bar ASSOCIATION JOURNAI 
The following note which appeared in The Law Quar 
terly Review (London) for January, 1927, will doubtless 


prove of interest to Members of the American Bar As- 
sociation, as commemorative of a famous Act of the Brit 
ish Parliament and rms part of our legal inher- 
itance: 

In the present year, 


which fe 


1927, we shall be celebrating an 


occasion of outstanding and sentimental interest to the 
legal profession. On March 12, 1677, was enacted the 
famous Statute of Frauds, 29 Ch. 2, c.iii, so that it has 
now attained its two hundred and fiftieth anniversary 


Perhaps it is not inopportune to suggest that a dinner in 
its honour be given in one of the Inns of Court. A suitable 
number of litigants, who have been cheated of their rights 
by means of this interesting and aged Statute, might be 
invited to give relish to the affair. If some of the defend- 
ants who have sheltered themselves behind its useful pro 
i will have to be taken that none 
Che toasts of the evening will be 
‘Floreat inius 


1 


visions are also asked, car« 
of the silver disappears. 
‘The Law- 
titia.’” 


may it never be reformed’ and 
FREDERICK WIRTH, JR 


Jan. 24, 1927. Of the New York Bar 


Paris, ] 
Meeting of National Association of French 
Barristers 

Bar ASSOCIATION JOURNAI 

barrister, formerly ol 

as French representa 

iation, writes me the 


Editor AMERICAN 

Maitre Jean Appleton, 
Lyon and now of Paris, weil know: 
tive at annual meetings of the Asso< 
following: 

“Will you kindly make known to your brethren mem- 
bers of the American Bar Association that our Annual 
Congress of the National Association of Barristers will take 
place on April 18 and the days lowing at Tunis; it 
will be a very beautiful the keenest interest. 
I shall be glad to meet some American fellow 
lawyers.” 

Any member of the 
may enable him spend 
iterranean will be well 
Congress of the National 
at Tunis. Members expecting 
could plan either to see Moroc: 
their trip at Tunis, or 
there to Morocco via Algeria 

Of late years many Americat 
ful journey through the 
the African coast of the Mediterranean. 

I suggest the advisability of your calling the attention 
of the members to the foregoing by a suitable item in the 
next issue of the Journal, 


trip, full of 


igain there 


Ass ition whose good fortune 
April on the shores of the Med- 
repaid by attending the Annual 
Association of French barristers 
to visit French North Africa 
» and Algeria first, ending 
begin their trip there and go on from 
this delight- 
along 


made 
enchanting garden 


S have 
spots 


Maurice LEon 
New York, Jan. 28, 


1927 


Tennessee Evolution Case Decision 
Editor AMERICAN Bar ASSOCIATION JOURNAI 


The Supreme Court of Tennessee reversed the Scopes 
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case upon the ground that the trial Judge had assess ed 
i fine of One Hundred dollars without su ma 
ter to the jury, Section 14, Article 6 of the Constitu 


rennessee providing that a fine in excess 


-_—- 











ve assessed by the jury, and recommended to the Attorne : 
General that the case be nolle prosequ 1 rie ise was 
heard by five jud , one of whom, Justice H short 7 
ifter the ¢ heard leaving four Judges Iwo 





the Judges, f Justice Green and j 
law as valid construing it, however, as merely prohibiting 
the teaching that man has descended fron i lower ordet , 
animals. Another one of the Judges, Justice Chambli 4 
l necessary for a const 


whose decision is 
sustains the act as valid, but upon grounds whi 


























the act harmless as regards the teaching of th H 
theory of evolution as generally taught t 
country, for Justice Chambliss holds that the a 
prohibit the teaching of the scientific theory of 
is usually taught in the schools and colleges 
the teaching of materialism or the materialistic theory of 
evolution. Under Justice Chambliss’ d e law 
the teacher is at liberty to teach the gradual development 
1f human and other life in accord with the s ntific theory 
f evolution provided in so teaching he es not deny 
man’s divine origin. This construct I 
contended for by the Counsel for S$ ig 
Darrow, Hayes, Keebler, Strong and counsel r the 
nessee Academy of Science, including Waller ot ces, Car- 
len, Colton and Thomas H. Malone a re ssee 
Justice McKinney dissented on the grout that the law 
as unconstitutional for uncertainty. 
It will be noted that Justice Chambliss nion, whicl 
essential to sustaining the constitut ty of the act 
ractically limits the act to prohibiting the t g of ma | 
terialism. It is quite probable that the ennessee Legis 
lature confused materialism with evoluti ! ended t i 
strike down merely the teaching of mater $1 As ordir . 
rily taught evolution is the theory dealing with the gradual . 
evelopment of human and other life up the a 
s not undertake in any way to deter1 the riginal 
s¢ it leaves that to religion I I It does 
not deny that God is the original caus¢ does it deny 
that the gradual development of life the earth has be 
taken place and is taking place pursuant t livine plan : 
Materialism undertakes to deny this and to eliminate God ti 
from the universe [here are countless t isands wh ab 
believe in God in Christ and in evolt 1 in the 
gradual development of human and r é the 
earth additional evidence of a divine Creat Chambliss 
iter re I y to Professor Reincke’s \ W ennesse An 
Academy of Science brief p. 138) that tl te ing f the ’ 
scientific theory of evolution is ess« l | teaching ply 
biology points out that his construct the law will 
tt prevent such teaching of tl S< t theory of ev 
lution 
Not only under the opinions of Justices McKinney Alba 
Chambliss, are the teachers in the | schools and 
universities in the State free to teach t scientific theory 
of evolution as generally taught in the s ls and college ! 
throughout the United States, but under the opinions of J 


Justices Green and Cook, it is evident that the teachers E 
universities of the Stat f Tennessee a1 ot. L 
at liberty to read to their students a t the sciet ee 
theory of evoluti including the genera accepted scie —e 

; 


tific theory as to the evolution of 
: Rai Vanna! 


the schools and 




















This follows from the distinction \v Chief Jus 
Green and ]t e Cook draw betwe ng 1 te F) 
ng As pointed out in the opinion of ¢ f Just Gree Ge 
ind Justice Cook, Chapter 102 of the Acts 1915 requir , Hi; 
that ten verses of tl Bible be read Vv at the | delphia 
ing of public schools, without comment, with the furth Joh 
proviso that the teacher does not read t Same vers R. 
more than twice during any sessio1 nd th the st Ch 
urther proviso that the students may ‘ l from s : Chy 
read upon the written request of their parents, Alt =e 
referring to this Chief Justice Gree ind Justice C 
say in su nce that it could scarcely | led t 
such “scriptural reading” would ing 
By the same token it may be argu vith reasonal irectod 
certainty that teachers of biology lred s ; 
jects in which the scientific theory « stit Maing 
1 fundamental and necessary part, may at least rmo 
students about the scientific the ry . t I s 
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With a ght student n¢ is stated that Massachusetts by a 1926 statute restricted 
between “reading” parole by the district court of persons convicted of felony 
many other states the second time 

effect or pending rhe writer makes the somewhat common mistake of 
lenry E. CoLtTon confusing parole and probation. Our district courts were 
5 ce tf Counsel restricted by authority of a 1926 statute in the placing of 
rsons on probation who appeared to be guilty of a 
second lor These defendants still have an unlimited 

ight of appeal, however, and the appellate is still unli 
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’ — —— ae to sentence for the maximum term a d¢ 


endant convicted a second time tor a 


( alll rnila New York felony $) The compulsory additio: 


t least five years (and in some case 
‘ 
' . 7 . a ten) to sentences upon convict i 





crimes in which pistols are used 


Annual Meeting Be at Coronad New York State Bar’s Fiftieth Annual George W. Wickersham. President « 
Meeting the Americal Law Institute delivered 
Fiftieth Annual Meeting of the 4" interesting address upon the object 
} State Bar Association was PUrposes, past and prospective wor 
anuarvy 21 and 22 the City The American Law Institute 
‘ Y orl The Business Sessio1 The evening session and Receptior 
Assembly Hall of tl the Grand Ball Room of The Hote 
Astor brought it a brilliant Stone 
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prepared by Professor William Z. Rip- 
ley, Ph. D., Professor of Political Econ- 
omy at Harvard University, on the sub- 
ject of “Corporations, Their Owners and 
Managers.” Owing to a most unfor- 
tunate accident on Fifth Avenue, New 
York, Professor Ripley was quite se- 
verely injured by the taxi in which he 
was riding colliding with a heavy motor- 
truck, causing several scalp wounds. He 
was taken to the New York Hospital 
for treatment, where he had to remain 
several days. His Address was read by 
A. A. Berle, Jr., of this City 

Saturday forenoon session’s main fea- 
tures were two addresses, one by Mr 
Louis Marshal, entitled “The Revision 
of the Corporation Laws of the State 
of New York”; the other, “An Appraisal 
of the Federal Income Tax” by Mr. 
Arthur A. Ballantine, of the New York 
Bar. 

The Association adopted a Resolution 
approving of the principle of exempting 
from taxation all property owned by 
Bar Associations exclusively, and used 
by such Associations for library and bar 
association purposes exclusively. 

At the opening of the Afternoon Ses 


sion, Gilbert H. Montague of the New 
York Bar presented a carefully prepared 
address on “Present Tendencies in the 
Anti-Trust Laws.” 

Before concluding its final business 
session the Association elected the fol- 
lowing officers for the ensuing year: 
President, Arthur E. Sutherland, Roch 
ester; Vice-Presidents—First District, 
Samuel Greenbaum, New York; Second, 
Charles H. Kelby, Brooklyn; Third, G. 
D. B. Hasbrouck, Kingston; Fourth, 
Erskine C. Rogers, Hudson Falls; Fifth, 
George H. Bond, Syracuse; Sixth, Fred- 
erick Collin, Elmira; Seventh, Eugene 
Van Voorhis, Rochester; Eighth, Almon 
W. Lytle, Buffalo; Ninth, J. Addison 
Young, New Rochelle. Secretary, 


Charles W. Walton, Albany; Treasurer, 
A. G. Bartholomew, Buffalo. 

The Judicial Section of the Association 

organized in 1924—held its Annual 
Meeting at the House of the Bar Asso- 
ciation, Saturday forenoon, January 22, 
Chief Judge Benjamin N. Cardozo pre- 
siding. Following transaction of the 
routine business of the Association, there 
were addresses by former Chief Judge 
Frank H. Hiscock, Judge Chester B 
McLaughlin, now retired from the Court 
of Appeals, Honorable Report F. Wag- 
ner (U. S. Senator-elect and a former 
Justice of the New York Supreme Court, 
on “Government—Legislative and Ju- 
dicial”) and by Justice Robert F. 
Thompson, on “A Human Judiciary.” 

The section comprises the seven 
Judges of the Court of Appeals and the 
111 judges of the Supreme Court of 
New York State. 

Following the 
Cardozo entertained the 
Section at a Luncheon 
Hotel Astor. 

The final feature of the Annual Meet- 
ing was the Annual Banquet at The Ho 
tel Astor, on Saturday evening, January 
22. One thousand diners gathered for 
the Banquet and to hear addresses by 
Governor Smith, of New York; Fred- 
erick Robbins, of Hornell, New York, 
and Chief Judge Benjamin N. Cardozo 
Governor Smith took as his text “A 
Reply to the Criticism of Excessive 
Use of the Pardoning Power by the Gov 


Chief-Judge 
members of the 
given at The 


session, 


ernor.” He spoke spiritedly for an hour, 
taking up each item of the charge. Mr. 
Robbins spoke on the subject: “The 
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Country Lawyer,” and in an address last- 
ing one hour told of the virtues and 
the shortcomings of the Country Law- 
yer. Chief Judge Cardozo made a very 
brief address owing to the lateness of 
the hour. All Banquet Addresses and 
those at the Business Sessions were 
broadcast by Station WNYC 
CHARLES W. WALTON, Secretary 





Ohio 





Judicial Salaries in Ohio 


(From Ohio Bulletin and Law Reporter) 

A substantial increase in the salaries 
paid to Ohio judges from the Supreme 
Court down to the Common Pleas, and 
especially to judges in the Cleveland 
district where courts are compelled to 
handle the largest amount of work, 
recommended in a report by the Ex- 
ecutive Committee of the Cleveland Bar 
Association, 

The Executive Committee approved a 
report of the Association’s Committee 
on Judiciary and Legal Reform,—made 
up of Attorneys Harry J. Crawford, P. 
J. Mulligan, Frank C. Scott and former 
Judge A. G. Newcomb—in which it 
was stated: “In view of the fact that 
one-fifth of the civil law business and 
one-tenth of the criminal law business 
of the State is transacted in Cuyahoga 
County Courts, the compensation paid 
to Judges of the Court of Appeals of 
the Eighth Judicial District and to 
Judges of the Court of Common Pleas 
ought to be substantially increased.” It 
pointed out that the Court of Ap- 
peals’ docket in Cuyahoga County con- 
tains one-third of the appellate law bus- 
iness of the State of Ohio. 

The Bar Association approved in prin- 
ciple a pending bill in the Ohio Moone 
of Representatives, in which this sched- 
ule of salaries is provided: 

Chief Justice of Ohio Supreme Court, 
$11,000.00. 


is 


1S 


Judges of the Ohio Supreme Court, 
$10,500.00. 

Judges of the Common Pleas Court 
from $4,200.00 to $11,688.00 

Under the provisions of the bill, 
Judges of Cuyahoga County Common 
Pleas Courts would be paid the maxi 
mum salary of $11,688.00. Their annual 
compensation now is $8,000.00. Judges 
of all Ohio Courts of Appeals are paid 
$8,000.00, while the Chief Justice of the 
Ohio Supreme Court is now paid $9,- 


000.00, and the Associate Judges $8,- 


500.00 





Rhode Island 





Annual Meeting in Rhode Island 


The Twenty Ninth Annual 
of the Rhode Island Bar 
was held at the Turks Head Club, 
idence. Rhode Island on Monday 
ing. December 6, 1926. About 
members were present. 

The President, Mr. 
the work the past year, calling at- 
tention to the various fields in which 
the association had taken action and 
recommending various matters for con- 
sideration. 

The Treasurer, Mr. Sherwood, 
ported a balance of $7,396.92, an 


Meeting 
Association 
Prov 
even- 
fifty 


Huddy, outlined 


or 


re- 
in- 














crease of approximately three hundred 
dollars over last year. He also reported 
that the membership of the association 
was three hundred and forty 

Hon. Nathaniel W. Smith reported 
upon the activities of the Judiciary Com- 
mittee, setting forth the activity of that 
committee in urging increased salaries 
ior the Judges of the State and Federal 
Courts and the consideration by the 
Committee of certain proposed orders of 
the Superior Court for a more equitable 
distribution of hearings 

Mr. Fred A. Otis, Secretary 
Committee on Grievances, read the re- 
port of the Chairman, John P. Beagan, 
in which it was stated that complaints 
against fourteen attorneys had been ad- 
justed in the course of the year. 

Mr. George A. Stone reported for the 


of the 


Committee on Amendment ot the Law 
dealing in particular with the proposed 
amendments to the Probate Statutes 
which had been presented to the Gen 
eral Assembly and one of which had 
been passed. 

The report of the Special Committee 


on the presentation ot the portrait of 
former Chief Justice Douglas to the 
Supreme Court was read, the report 


stating that the portrait had been pre- 
sented with appropriate exercises and 
had been received by the Supreme Court. 

All the above reports were accepted 
and ordered placed on file. 

Mr. Frank W. Tillinghast reported for 
the Committee on quarters for lawyers 
in the new Court House, stating that 
considerable progress had been made in 
this regard. The report was accepted 
and ordered placed on file and it was 
voted that the Committee consisting « 


Mr. Tillinghast, Nathan W. Littlefeld 
and Thomas A. Jenckes be continue: 
in office for further work. 

he report of Mr. William W. Moss 
on behalt of the Committee on the in 


State Bar was read 
approved and ordered placed on file 
The report recommended that for the 
present the development of this move 
ment be carefully watched and futur: 
consideration be given as to the advis 
ability of adopting it in this State. It 
was voted that the Committee consist 
ing of Mr. Moss, William R. Tillinghast 
and G. Frederick Frost be continued 
office. 

Mr. LeRoy G. Pilling’s report up« 
the work the Legal Aid Society 
stating that this society was considered 
the strongest small society in the United 
States, was accepted and placed on file 
were also the report of Mr. The 
dore Francis Green on the work of the 
American Law Institute, the report 
Mr. Theodore Francis Green on the 
work of the Council of Legal Educa 
tion and Admission to the Bar of the 
American Bar Association, and the re- 
port of Mr. Thomas A. Jenckes up 
the work of the Commissioners on Uni 
form State Laws. 

The report of Mr. Alexander 
Churchhill as Chairman of the Nominat 
ing Committee included the nominat 
of the following officers for the ensui 


corporation of the 


ol 


as 


year: President, George H. Huddy, 

Vice-Presidents, Frank H. Swan and 
Lellan J. Tuck; Secretary, Fred B. Per- 
kins; Treasurer, Herbert M. Sherwood 


Committee—Harold B. Tan- 
John C. Ma 


Executive 


ner, Eugene A. Kingman, 
honey, Lester S. Walling, Clarence N 
Woolley. 


On motion duly made and seconded 
it was voted that the Secretary cast one 
ballot for the officers thus nomina 
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Give Your $50 Client the Same Service 
Your $1,000 Client Gets 


You can't afford to spend much time 
briefing a case which will bring only a 
$50 fee, yet that case is just as import- 
ant to your client and the point involved 
as much work to brief as the one for 


which you charge $1,000. 


It’s as important to you, also, for it’s the 
cases you win—the reputation for win- 
ning —that brings the clients to you. 


“But how,” you ask, “can | do this?” 


The answer is American Law Reports, 
for the annotations (briefs) in A.L.R. 
let you give the same service to the $50 
client as to the $1,000 one —with just as 
good a chance to win. 
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Ask us to send you a sample brief free 
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The Lawyers Co-operative Publishing Company 


In New York Ci 
Rochester, N. Y. 500 fasenn Steen 
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Frank Hammill 


Upon motion of Mr 
tted that the 


duly seconded it was Vv Ex 
ecutive Committee with the President, 
appoint committees in accordance with 
the President’s recommendation, to have 
charge of the following matters: 1. The 
Annual Report of the Rhode Island Bar 
Association. 2. The establishment of a 
Judicial Council in Rhode Island 
For the Amendment of the Constitut 
and By-Laws. 4. On the Ameri 
Institute 5. On the American 
sociation 6. On Membership 

A motion was made by Mr. John A 
Tillinghast and duly seconded that the 
tar Association establish a fund which 
may be augmented from tims time 
by appropriations from the treasury and 
by gifts and bequests, and to be used 
as to income or principal or both for 
providing or furnishing anc pping 
far Association quarters of a_ per 
manent nature, the fund to be know1r 
as “The Bar Association Permanent 
Fund,” and that $5,000 be apy 
to the fund at the present time There 
was considerable discussion this 
point, the general opinion of the mem 
bers present being in favor of the pro 
posal, but some believing that it should 
be approached only after further con- 
sideration. Upon motion of Mr. Frank 
Tillinghast duly onded it was voted 
that the resolution be laid upon the 
table until the next business meeting of 
the Association and that Secretary 
mail a copy of this motion 
thereon to all members of the 
tion. 


ropriated 


upon 


Sec 


the 
and act 
issoc 
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Vermont 





Annual Meeting in Vermont 


lhe forty-ninth annual meeting of the 
was held at 


Vermont Bar Associ: 

Montpelier on January 3rd and 4th, 1927 

The meeting was one 

cessful in the history 
The reports of the 

urer showed a memb« 

dred and sixty-nine and that the 

ury was in good cond n 


Honorable Richard Washb 
former ambassador to Italy, and at 
ent Chairman of the National Crime 
Commission, delivered the principal ad 
dress, his subject being “The Decline 
Authority.” This exceptionally fine 
dress was delivered in the House 
Representatives Hall and was largely at 
tended by members the Association 
members of the incoming Legislaturs« 
and the general public On Tuesday 
afternoon, Hon. John W. Redmond 
Newport, gave a very inte ldress 
entitled, “Over 
periences in the courts of 
and the continent while there 
cent visit 

The « 


was held in 


ition 


most suc 
Association 
and treas 


of the 
secretary 
rship ort tw 


pres 


ad 


resting 


Chere,” covering l 


annual banquet of the Associatio1 
the Laas mbly Hall of the 
National Life Insurance Company Tues- 
day evening, with Lieutenant-Govern¢ 
S. Hollister Jackson, of Barre, presiding 
The after-dinner speakers were Hon. 
Homer Albers, Dean of the Boston Uni 
versity Law School, on the subject “Re- 
form in Court Procedure” and Hon 
Sherman R. Moulton, Associate Justice 
of the Vermont Supren me Court the 
subject “Trifles anc re Law ‘} 
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We desire to call your attention to the most carefully 
prepared SKETCHES AND SPEECHES OF AMERICAN ADVO- 
CATES, by JuDGE J. W. DONOVAN—GREAT SAYINGS BY 
GREAT LAWYERS by G. J. CLARK—-ARGUMENTS & ADDRESS- 
ES, by JosepH H. Cuoatr. These three books com- 
prise the most complete library of speeches; Great 
Sayings by Great Lawyers; Arguments and Addresses, 
ever published 

They comprise: 


NEW REVISED EDITION 1924 


DONOVAN’S MODERN JURY TRIALS AND ADVOCATES 


Containing Condensed Cases, with 


SKETCHES AND SPEECHES OF AMERICAN ADVOCATES 


Illustrated with eight half-tone portraits 


THE ART OF WINNING CASES 


and manner of counsel described with 


NOTES AND RULES OF PRACTICE 
By Judge Joseph W. Donovan 


READ: The late Mr.. Justice Stanley Matthew’s 
with reference to BIBLE IN THE SCHOOLS, | 
Flexible binding, Price $7.50, delivered 


GREAT SAYINGS BY GREAT LAWYERS, 1926 


excerpts and immortal thoughts o 
American and British, for a pe siod 
BACON, COKE, BLACKSTONE 


Selections from about 400 m 
and ms 


‘arefully selected 1e 
eee lawyers and judges, 
of over 500 years, inc mae A ; 
to ROOT, HUGHES, TAF 

bers of the Bench and “a More than 5,000 books 
scripts were drawn upon, compiled by G. J. Clark—Aut 


Scholar Bound in dark green, Price $5.00, del 


ARGUMENTS AND ADDRESSES 
of ees H. CHOATE, 1926 
ADDRESSES ABOUT LAWYERS. FORENSIC SPEECHES 
AND ARGU MENTS. ADDRESSES ON INTERNATIONAL 
AFFAIRS. POLITICAL SPEECHES. ADDRESSES ON 
OCCASIONS. AFTER-DINNER SPEECHES 
Blue cloth binding, Price $5.00, delivered 
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john E. Weeks ] neeting ca t An international organization 

» close with ¢ 1 Lawyers and working alo 
+ . the search for heirs and 
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contested ; 


cers were el ted tor t I 
year as follows President \ alt 
Fenton Rutland; Vice President 
Frank ( Archibald, Manchester 
ville P. Maurice, Brattleboro; Alfs 
Sherman, Burlington; Secretary and 
brarian, Harrison J. Conant, Montpelier; | 8¢®* te, Lawyers on request. Legal 
Tre re. Webster E Sites Woah. resentatives listed for emergency service. 
pelier; Member of Board of Managers W. C. COX & COMPANY 
Three Years, J. Rolf Searles, St 
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ethical lines ia 
gatees in mat- 
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Lawyers and others cooperating with us 
in behalf of heirs found receive adequate 


services and activities 
rep 


Federal Reserve Bank Bidg.. CHICAGO 





Tohn sbury 


H. J. Conant. S 




















If it’s Bankruptcy Law— 
See COLLIER 
No Use Going Any Further! 


Gilbert’s Collier 


ON 


Bankruptcy 1927 


THE AMENDMENTS of 1926 
affect more than thirty sections 
and subsections of the Bank- 
ruptcy Act. They are the most 
important that have been en- 
acted by Congress since the 
Act was passed in 1898. 
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»f 1926 





body of William Jay, 
ntaining his right-ot-way; 


dead right, as he sped along, 


ta lead as if he'd been wrong.” 
Sfandard Cog 


HUDDY 
AUTOMOBILES 


8th Edition, 1927 


Covers the subject completely, including 
Auto Accident and Negligence. An up-to 
date exhaustive work on the most actively 
ed subject of the law, with thousands 
w cases containing the latest interpre- 


ion of the law 


HUDDY on AUTOMOBILES is the only 
} this subject that has had a sale 
lough to demand eight large editions. 
lopment of the law has been rapid, 

new edition is practically a new 

ich year the number of automobile 
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Lawyers: Don’t 
Take Chances! 








There are three outstanding requirements with regard 


to every court bond: 


SPEED ACCURACY ACCEPTANCE 


Lawyers---No proceeding in which a bond is required 
is safe unless the bond is ready when you want it; 
unless it is properly drawn in every respect; unless it 


is acceptable to all interests involved. 


Our court bond department is composed of thoroughly 
seasoned expert bond men. No fledglings --- no bun- 
glers. Your interests --- and your clients’ --- are safe 


with us. 


Whenever you need any kind of a bond in legal pro- 
ceedings phone or write this Company---Agents every- 


where ! 








National Surety Company 


115 BROADWAY, NEW YORK 


The Lawyers’ Company as well as 


WORLD’S LARGEST SURETY COMPANY 





























